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JOINT APPENDIX 


[ Filed October 17, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOSEPH L. FOLLER, 


Petitioner, Petitioner 


H. C. No. 220-60 


Vv. 


DR. WINFRED OVERHOLSER 
(Supt.), ‘ 
Respondent. : 
PETITION FOR A WRIT OF HABEAS CORPUS 
I \ 
Comes now the petitioner Joseph L. Foller, in person pray that 


the Honorable Court will accept his petition for a rebuttle of justice. 


Hearing in open Court, why the petitioner shouldn't be release from 
St. Elizabeths Hospital if any. 


aa 
The petitioner being of sound mind and able to manage his 
affairs and know the circumstances that the Court required on the ex 
post of his case. 
/s/ Joseph L. Foller 
[ Jurat dated October 10, 1960] 


[ Filed October 17, 1960] 

Come now the petitioner Joseph L. Foller, proper in person 
prays that the Honorable Court will accept this as good merit, because 
the petitioner believe in such cause of action he might have to obtain 
a competent counselor to support him with this type of burden. The 
petitioner further states that he doesn't have the fee or costs or security 
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therefore and unable to make any payment that this type of legal papers 
call for. He also prays that the Honorable Court will accept this in good 
faith and let him proceed on with actions for a redress of error that fage 
him under his right. 


/s/ Joseph L. Foller, 
Petitioner 


[ Jurat dated October 10, 1960] 


[ Filed October 24, 1960] 
Inre: Joseph L. Foller ; Habeas Corpus 


Petitioner ; No. 220-60 
RETURN TO ORDER TO SHOW CAUSE WHY WRIT 
OR HABEAS CORPUS SHOULD NOT ISSUE 

The return and answer of Dr. Winfred Overholser, Superintendent, 
Ssint Elizabeths Hospital, to the petition of Joseph L. Foller on an order 
of the Court authorizing filing and directing respondent to show cause 
why a writ of habeas corpus should not issue. 

1. The petitioner, Joseph L. Foller, alleges in effect that he is 
restrained of his liberty and illegally confined in Saint Elizabeths 
Hospital, Washington, D.C. The respondent admits that the petitioner 
is confined in Saint Elizabeths Hospital, but denies that such detention 
is illegal. 

The petitioner, Joseph L. Foller, was readmitted to Saint 
Elizabeths Hospital on June 29, 1960 by order of the United States 
District Court for the District of Columbia pursuant to the provisions 
of Title 24, Section 301 of the District of Columbia Code, as amended 
after having been found Not Guilty by Reason of Insanity, Criminal 
Number 946-59. 

Certified copies of his commitment papers are attached hereto, 
marked Exhibit "A", and prayed to be read as a part of this return. 

2. The petitioner, Joseph L. Foller, does not allege that the 
respondent is arbitrary and capricious in not certifying him for release. 
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3. During this petitioner's period of confinement in Saint Elizabeths 


Hospital, he has been under the care and observation of the respondent, as 
well as other members of the medical staff of Saint Elizabeths Hospital, 
skilled in the care, diagnosis, and treatment of nervous and mental dis- 
orders, who are of the opinion that he has not recovered from his abnormal 
mental condition and requires further treatment before he can be certified 
as not dangerous to himself or others if released into the community. 

WHEREFORE, the premises considered, the respondent prays that 
the writ of habeas corpus should not issue. 


/s/ Winfred Overholser, M.D. 
Superintendent 
Saint Elizabeths Hospital 


DISTRICT OF COLUMBIA, ss: 

I, Dr. Winfred Overholser, solemnly swear that I am Superintendent 
of Saint Elizabeths Hospital, have read the foregoing return and answer by 
me subscribed, know the contents thereof, and verily believe the same to 
be true. 

/s/ Wired OverMolest, BED: 


[ Jurat dated October 24, 1960] 


[ Copy mailed to Petitioner, this 24th day of October, 1960] 
/s/ Oscar Altshuler ] 


[ Filed October 24, 1960] 
UNITED STATES 
v. : Criminal Case No. 946-59 
JOSEPH L. FOLLER 


ORDER OF COMMITMENT 
The defendant in the above-entitled cause having been found not 
guilty by reason of insanity by the Court, the defendant having waived 
his right to a trial by jury, it is by the Court this 29th day of June, 1960, 
pursuant to Section 301, Title 24, District of Columbia Code, as amended 
August 9, 1955, 
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ORDERED that the defendant, Joseph L. Foller, be confined in 
Saint Elizabeths Hospital. 


/s/ David A. Pine 
JUDGE 


[ Jurat dated October 20, 1960] 


| Filed October 27, 1960] 
In re: Joseph L. Foller, Habeas Corpus 
Petitioner No. 220-60 
Opposition to Show Cause October 1960 
Habeas Corpus No. 220-60 

1. In view of the said show cause I would like to bring to your 
attention the below stated reason why such is harmful to any or all 
mental conditions. 

2. In view of the fact that this show cause has or did not plainly 
state a particular mental condition or disorder nor gives evidence that 
my present mental condition is one which reflects my old and once valid 
diagnosis, giving full consideration to the medical staff or doctor who 
answered the show cause stated above. I do not see where it is extremely 
important that I attempt to futher bring to the attention of this Court that 
such is merely a general medical diagnosis and not one which any where 
states a particular disorder. In reference to reasons why the failure of 
sufficient evidence has not been given in my case for release, I submit 
the following points as evidence in support of my position: 

A. Failure to give sound or specific psychiatric diagnosis 
in the hospitals answer to the show cause. 

B. At the trial at which I was commited to St. Elizabeths 
hospital, my mental condition was not que stioned or aired before the 
Court. RE: Testimony given on the stand by Government psychiartrist, 
Dr. Stephen Klinger was in reference to the old diagnosis. 

C. It was brought out by said professional testimony that 


my crime was a product of my previous mental condition. To be more 
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specific, my crime was the result of what is know as a mental relapse. 


D. In view of the fact that I was treated and released from 


St. Elizabeths hospital under the old diagnosis, this is not evidence 
presented in accordance with PL. 313. 

E. I was placed in a condition which is more severe than 
the one under which I was treated, then released from prior mental 
diagnosis. 

F. My present condition is one which is a form of recession. 
I have not received any treatment medically or have I held any discus- 
sion with the medical staff here. At this time I would like to have the 
following question answered before this Court: 

Am I being held under an old diagnosis for observation 

as a new patient or for a mental disorder, and what type 
of treatment would best be given if treatment is necessary? 

G. In view of the question above there can be given the 
following answer. 

I am being held in St. Elizabeths Hospital under the provisions of 
PL. 313. Iam a new patient, not under observation and should be 
receiving treatment as such. In view of the few times I have talked 
to the doctors of John Howard Pavilion for administration reasons, I 
would like to point out that they continuously refer to my old mental 
diagnosis. This is not in accordance with my current committment 
to St. Elizabeths Hospital under PL. 313. 

H. I do not have to bring to the attention of this Court my 
choice of friends or details concerning my personal life. Confinement 
in the Maximum Security John Howard Pavilion further intensifies all 
of my emotional problems. This is know as an environmental treatment 
and under conditions as they exist in John Howard Pavilion is profes- 
sionally indefensible. It can only result in forcing detioration upon me. 

To sum up, without the care and observation of the medical staff 
of St. Elizabeths Hospital, who are supposed to be skilled and trained 
in the treatment of nervous and mental disorders, my mental condition 
will be placed in jeopardy. Such care and treatment has not been 
offered me by the staff or any particular doctor here. All that has 
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been said is that, "I have not recovered from previous abnormal mental 
condition.” This condition is one which is physically normal for me as 
an individual. 

I was treated and released by the Court to society previously 
suffering from a definite mental disorder. All of these character traits 
were noted and considered before my release. If the treatment offered 
by this hospital had been effective, I sincerely believe I would never 
have been in difficulty with the law again. 

Therefore I feel that due to my past experience, I have gained 
mental stability and am entitled to release by this Court under PL. 313. 

Very respectfully, 


/s/ Joseph L. Foller 


[ Filed October 28, 1960] 


RETURN AND ANSWER TO PETITION OF HABEAS CORPUS 

The return and answer on behalf of Dr. Winfred Overholser, 
Superintendent, Saint Elizabeths Hospital, respectfully represents to 
the Court: 

Respondent adopts herein and makes a part hereof the return and 
answer heretofore filed to the rule to show cause, Habeas Corpus No. 
220-60. Inthe interval of time since the filing of the writ and answer 
to the rule to show cause, the mental condition of the petitioner, Joseph 
L. Foller, has not altered or changed. 

WHEREFORE, the premises considered, the respondent prays 
that the writ herein be discharged, the petition dismissed, and the 
petitioner remanded to the custody of the respondent. 


/s/ Winfred Overholser, M.D. 
Superintendent 
Saint Elizabeths Hospital 


DISTRICT OF COLUMBIA, ss: 

I, Dr. Winfred Overholser, solemnly swear that I am Superintendent 
of Saint Elizabeths Hospital, have read the foregoing return and answer 
by me subscribed, know the contents thereof, and verily believe the same 
to be true. 


/s/ Winfred Overholser, M.D. 
Superintendent 
Saint Elizabeths Hospital 


[ Jurat dated October 28, 1960] 
[ Copy mailed to Pet.'s Atty, this 28th day of Oct. 1960. 
/s/ Oscar Altshuler] 


[ Filed January 3, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Wednesday, November 2, 1960 


The above-entitled case came on for trial at 10 o'clock a.m., on 
Wednesday, November 2, 1960, in the United States District Court for 
the District of Columbia, in the Courthouse at Washington, D.C. 

BEFORE 

HONORABLE GEORGE L. HART, JR., Judge of the United States 
District Court for the District of Columbia. 

APPEARANCES: 

CHARLES W. HALLECK, Esquire, on behalf of petitioner; 

L. MOORE, Esquire, on behalf of respondent. 

PROCEEDINGS 
* * 
JOSEPH L. FOLLER 
the petitioner herein, was called as a witness in his own behalf and, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HALLECK: 


Q. Mr. Foller, will you state for the Court your name and where 


you are presently staying? A. Joseph L. Foller, John Howard Pavilion, 
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St. Elizabeths Hospital, maximum security. 

Q. And, Mr. Foller, did you prepare in this case on your own 
behalf a petition for a writ of habeas corpus and file it in this Court? 
A. Yes, sir, I did. 

Q. Are you a citizen of the United States? A. Yes, sir. 

Q. Where did you reside before you went to St. Elizabeths 
Hospital? A. You mean, residence? 

Q. Yes, sir. A. In Silver Spring, Maryland. 

Q. Are you presently confined at St. Elizabeths Hospital in the 
custody of Dr. Winfred Overholser? A. Yes, Sir, Iam, 

Q. Mr. Foller, under what circumstances were you confined to 
St. Elizabeths Hospital? A. Iwas in there first for a ninety-day 
observation period, and then I was acquitted under Public Law 313. 

Q. You were found not guilty by reason of insanity by the Court; 
is that correct? A. That is correct. 

Q. And then you were confined to St. Elizabeths Hospital? 

A. That is right, John Howard Pavilion. 

THE COURT: What was he found not guilty of? 

MR. HALLECK: Accessory after the fact of bank robbery, Your 
Honor. He was charged, as I understand it -- is that correct, Mr. 
Foller ? 

THE WITNESS: That is correct. 

MR. HALLECK: He was charged with one count of bank robbery 


and one count of accessory after the fact, and the criminal file, which 


the Court could send down for, I don't have it with me, and I would like 
to have that made part of the record also, if I may, the criminal file. 

THE COURT: All right. 

THE DEPUTY CLERK: What is the number of the criminal case? 

THE COURT: It was Criminal No. 946-59. 

MR. HALLECK: And he was found not guilty by the Court of the 
charge of bank robbery, but not guilty by reason of insanity as to the 
accessory, which as Your Honor knows, is a rather minor offense, the 
question of being an accessory. 


BY MR. HALLECK: 

Q. Now, Mr. Foller, after you were found not guilty by reason of 
insanity, and from that time to this, have you ever had any judicial 
determination or any hearing in court to determine that you are mentally 
ill or of unsound mind? 

A. No, sir, I didn't. 

Q. Now, let me ask you this, Mr. Foller: At the present moment, 

in your opinion, are you mentally ill, of unsound mind, or dangerous 
to yourself or others inthe community? A. No, sir. 

Q. Where are you presently staying in St. Elizabeths? A. John 
Howard Pavilion, maximum security, on Ward I. 

Q. And would you tell the Court in your own words what being 
confined in John Howard Pavilion, in maximum security, what it means, 
what it consists of, and what type of confinement it is? A. Confinement 
in John Howard Pavilion, on Ward I, is that we are allowed OT privileges, 
which I have received. 

Q. What is that? A. OT is going up to OT on the third, fourth, 
and fifth floors. 

Q. Is that occupational therapy? A. Yes, sir, that is right. 

Q. What do you do when you are up there? A. I wrote two 
articles so far for the Howard Hall Journal; I have made things up in 
OT, such as woodwork and leather goods; and on the fifth floor I have 
done my -- they have washing machines up there and tell the patients 
how to do your personal laundry. 

Q. In other words, occupational therapy consists of doing your 
own laundry? <A. That is correct. 

Q. And it consists, in your case of writing two articles for the 
local publication at St. Elizabeths Hospital? A. Yes, sir. 

Q. You say you have made things. What type of things have you 
made? A. I made a wallet over there, and painted two paintings over 


there, and I made frames for them, and I made a belt. 


Q. Isee. Now, are there any psychiatrists up there who oversee 


this work or work with you in any way in occupational therapy ? 
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A, There are no psychiatrists up there; just occupational therapists. 

Q. Occupational therapists? <A. Yes. 

Q. Are they volunteers, do you know, or are they employed by the 
hospital? A. They are employed by the hospital. 

Q. Now, what do they do? Do they simply show you how to do 
these things, show you how to make wallets, and how to do your laundry ? 
A. That is correct; they help us. 

Q. Do you get an opportunity to see any psychiatrists for psychiatric 


help? A. Not for psychiatric help, but for administrative problems, I do, 


but for any psychiatric help, I haven't received so far. 

Q. How long have you been there? A. Today I have been over 
there 122 days. 

Q. During that 122 days, have you had an opportunity to sit down 
with any psychiatrist over any extended period of time and receive any 
psycho-therapy from those psychiatrists? A. No. 

Q. You say administrative problems. What type of administrative 
problems do you take up with the psychiatrist? A. Such as getting your 
own personal clothing in, and things that you make at the OT shop, to bring 
down, and such as getting any type of privilege up there, which you go to 
the administrative office for. 

Q. Isee. Now, Mr. Foller, are you permitted to make any telephone 
calls from there to speak to anyone? A. No, sir. Iam permitted visitors 
on visiting day. 

Q. How often is a visiting day? A. I have a visit once a month. 

Q. Once a month? A. Yes. 

Q. Are you permitted to write any letters to anyone? A. Yes, sir, 
we are. 

Q. Are you able to seal those letters up and send them out and 

mail them out personally? Do you have to submit everything that 
goes out in writing to some member of the staff for them to read and 
censor first? A. Yes. 

Q. Have you ever had occasion to have any conversations with 
Dr. Overholser? <A. No. 
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Q. Have you ever seen Dr. Oversholser? A. Yes, just once. 
Q. When was that? A. That was when he was on the ward with 
the clinical director, Dr. Cushard, and Dr. Overholser was with him, 
and Dr. Calvin, to see Mr. Goldfine. 
Q. Mr. Goldfine? A. Yes. 
Q. Is that the Boston industrialist? A. That is correct. 


Q. Now, at that time, did you have occasion to have any discussion 


with Dr. Overholser? A. No, I was just walking out of the laundry 
room and he was just walking past. 

Q. In other words, that is the only contact you have had with Dr. 
Overholser to your knowledge since you have been there ? A. That is 
right. 

Q. As far as you know, does Dr. Overholser know anything about 
your case? <A. No, sir. 

Q. Mr. Foller, if you were granted a release from St. Elizabeths 
Hospital, would you commit any criminal act? <A. No, sir. 

Q. Would you harm anyone? A. No, sir. 

Q. Would you do anything, in your mind, which would be dangerous 
to yourself or to anyone else? A. No, sir. 

Q. In your view, Mr. Foller, do you have any mental abnormality 
at this time? <A. No, sir. 


* * 


BY THE COURT: 
* « * x * 

Q. Have you ever been in trouble except for this particular 
occasion? A. Yes, sir, I have been in trouble twice before this. 

Q. For what? A. Anassault charge, assault with intent to kill, 
which was my prior commission to St. Elizabeths Hospital; and also 
forgery charges. 

Q. On the assault charge, did you use a weapon? A. Yes, sir, 
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MR. HALLECK: May I ask him another question, Your Honor? 
THE COURT: Yes. 
BY MR. HALLECK: 
Q. Mr. Foller, were you found not guilty by reason of insanity 


of that charge? A. Yes, sir, I was. 


Q. Were you committed to St. Elizabeths Hospital under Public 
Law 313? A. When I was found not guilty, I was committed under 301 

at the time. 

Q. Isee. Now, did there come a time when the St. Elizabeths 
psychiatrist and the doctors and Dr. Overholser, and everyone out there, 
certified to this Court that you had recovered from your abnormal 
mental condition and would not be dangerous to yourself and others and 
released you of that charge? A. Well, at the time, I mean, this isa 
new diagnosis that they have put on there; and prior to this I had another 


diagnosis. 


Q. Well, Iam asking you, Mr. Foller, now, in regard to that first 


matter, about the assault charge, in which a gun was involved, were you 
committed to St. Elizabeths Hospital as a result of your acquittal on that 
charge? A. Yes, sir. 

Q. And were youthen released? <A. Yes, sir. 

Q. By the authorities at St. Elizabeths? A. By the court. 

Q. By the court? <A. Yes, sir. 

Q. At that time did they find that you did not have any mental 
abnormality or mental condition which would make you dangerous to 
yourself or others? A. Yes, sir. 

BY THE COURT: 
Q. How long ago wasthat? A. That was in 1958. 
Q. 1958? A. Yes, sir. 
* * * * 
CROSS EXAMINATION 
BY MR, MOORE: 

Q. In connection with your present admission to St. Elizabeths 

Hospital or your present confinement to the hospital, you were tried 
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on June 29th of this year, were you not? A. Yes, sir, I was. 


Q. You were charged with bank robbery as well as accessory 
after the fact in connection with the commission of a bank robbery? 

MR. HALLECK: I believe we have already stipulated to that fact. 

THE COURT: Well, I have the record here. He was found not 
guilty of bank robbery. 

MR. MOORE: All right. 

THE COURT: I don't mean not guilty by reason of insanity, but 
not guilty. 

MR. MOORE: All right, Your Honor. 

BY MR. MOORE: 

Q. Did you testify during your trial? A. No, sir, I did not, 

Q. You didn't testify? A. No, sir. 

Q. But you injected through your attorney, did you not, the defense 
of insanity? A. At the time when I was arrested, the District Attorney's 
office, the one that tries the cases, J had a mental observation. 

Q. Well, you were sent to St. Elizabeths Hospital prior to trial 
to determine your competence to stand trial; is that right? A. Yes, 
it is. 

Q. Well, Iam talking about at trial. Did your attorney inject 
the defense of insanity? A. Oh, with the hospital report they did, 
yes, sir. 

MR. MOORE: That is all, Your Honor. 

x * * 
DR. DAVID J. OWENS 
* * * 
DIRECT EXAMINATION 
BY MR. HALLECK: 

Q. Dr. Owens, will you state your name and your occupation, 
and where you live and where you practice? A. David J. Owens; I 
am a physician specializing in psychiatry, on the staff of St. Elizabeths 
Hospital. 

Q. And do you live in Washington, Doctor? A. I live in 
Washington, D. C., yes. 
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Q. Dr. Owens, where are you assigned at St. Elizabeths Hospital? 


A. At the maximum security unit. 

Q. How many patients do you have in the maximum security unit? 
A. 352. 

Q. How many psychiatrists do you have there in that maximum 
security unit? A. At the present time there are three psychiatrists, 
and four psychiatric residents, that is, physicians who are training to 
become psychiatrists. 

Q. Those residents are simply persons who have -- are doctors 
who have completed medical school and who are now beginning to go in 

15 training for psychiatry; is that correct? A. They have completed 
medical college and one year internship and are now studying psychiatry. 
* * * * * 

Q. Let me put it this way: Are they qualified psychiatrists, doctor? 
A. No. 

Q. Now, who besides yourself is there as a psychiatrist? A. Dr. 
Platkin and Dr. Luick. 

Q. Has Dr. Luick just recently come in or is Dr. Luick on the way 
out? A. Well, both, probably. She came in about six -- I think it was 
approximately five or six months ago, and is leaving now. 

Q. She is leaving now? A. Yes. 

Q. So that will leave you and Dr. Platkin there as the psychiatrists, 
as the two trained psychiatrists in the maximum security division? 

16 A. Well, next week we will have an additional one to replace Dr. 
Luick. 

Q. Who will that be? A. Dr. Dobbs. 

Q. And what is Dr. Dobbs training and background, if you know? 
It is a she, isn't it? 

MR. MOORE: Your Honor, all this has no relevancy with respect 
to the issue which is before Your Honor today. 

THE COURT: Mr. Halleck, I don't see where it does. What 
difference does it make whether they have adequate people to treat 
him or whether they don't. 
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MR. HALLECK: It makes a great deal of difference, Your Honor. 
It makes a difference for this reason: The entire basis upon which the 
Durham rule has been established in the District of Columbia by the 
Court of Appeals is bottomed upon the presumption that a person sent 
over there is going to receive treatment and is going to be rehabilitated. 
Now, if they are not receiving proper treatment, and if they are not being 
rehabilitated, and the function and the purpose of the Durham rule is not 
being carried out, then there arises a severe question as to the consti- 
tutionality of the continued confinement of these persons over there, when 
they are not receiving treatment, and particularly in view of the fact that 


there has never been a judicial determination that any of them are of un- 


sound mind. 
* * * * * 

MR. HALLECK: Your Honor, I think that perhaps your statement 
on that width and breadth of it would be correct, but I think the narrow 
issue is this: Are these persons getting adequate treatment, or are they 
getting treatment at all over there? 

There has been, as Your Honor undoubtedly knows, a point raised 
already along this line in the Lynch case, which is presently before the 
Court. 

During argument in the Lynch case the Court of Appeals evinced 
great interest inthis problem. In that case it was alleged and publicly 
admitted in the newspapers by a spokesman of St. Elizabeths Hospital 
that in one instance they have two psychiatrists for a thousand patients. 

Now, I understand that that situation occurs in an area of the 
hospital where the patients are not getting much treatment, where they 
are the type who need more in the nature of custodial care than they do 
of actual treatment. 

I have just a few things, a few statements I would like to get on 
the record from Dr. Owens, and I will limit my examination, and I will 
limit it to perhaps a half a dozen questions, and if I could make a record, 

I would proceed. 
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THE COURT: ‘All right, I will let you make your record, but it 
seems altogether beyond the realm of comprehension to me that either 
the Court of Appeals or the Supreme Court would try to tell St. Eliza- 
beths Hospital how to treat patients, and what number of doctors they 
need, and so on. 

MR. HALLECK: Your Honor, they won't try to tell them how to 
treat patients. The question will be as to whether the constitutional 
rights for the particular individual are being properly upheld, in the 
event that he is not getting proper treatment. The whole thing is based -- 

THE COURT: You mean the Constitution requires certain treat- 
ment of a person found not guilty by reason of insanity? 

MR. HALLECK: The Constitution, Your Honor, requires that a 
man may not be confined and his liberty may not be taken away from 
him without due process of law. 

The Court of Appeals has intimated in the Ragsdale case that due 
process of law is met in cases such as this, because the individual him- 
self is being protected, and he is being treated and he can expect to be 
cured and released from the hospital. 

THE COURT: Well, there are many types of insanity that there is 
no expectation whatever of cure, where there is brain injury due to 
syphilis and what not, and would you just say because they cannot be 

cured, they should be turned loose? 

MR. HALLECK: No, Your Honor. What Iam arguing for and 
what I have been arguing for for months is that in a case like that that 
man should be brought in and a civil commitment should be held, and he 
should have the right to be properly judicially committed to St. Eliza- 


beths Hospital with the determination by some judicial body, be it the court 
or the jury, that he is mentally unbalanced, that he is dangerous, and if 


there is no way of curing it that does not enter into it. 

In the present circumstances, there has never been any finding 
that any of these patients are actually insane when they are committed 
to St. Elizabeths under Public Law 313. 
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THE COURT: I appreciate your point of law, but that doesn't 
have anything to do with the adequacy of the staff or the treatment of 
the staff, but in order to make your record, go ahead. 

BY MR. HALLECK: 

Q. Doctor, let me ask you this question: What do you spend most 
of your time doing, you and Dr. Platkin? A. While on duty at the 
hospital, probably the majority of my time is spent either in preparing 
to go to court or in court. 

Q. And for a typical week, Doctor, how many days out of a typical 
week, do you spend in court or preparing to come to court? A. Well, 
already this week, I was in court Monday morning, all of Monday morning. 
I was at the hospital Monday afternoon. 

Yesterday, which was Tuesday, I was in court until approximately 
3 o'clock, from nine o'clock until three. I have been down here since -- 
well, I got down about 9:30 this morning. I have four cases in court this 
morning, and I do not expect to get back to the hospital today. 

Q. Is that fairly typical of your work week, Doctor? A, This is 
a little heavier than usual. I would say an average of at least two anda 
half to three days per week, of the five days, work days, is spent in court. 

Q. How much of your time, Doctor, is spent in performing purely 
administrative duties, other than coming to court? A. Well, the 
administrative duties means a lot of things. 

Q. Iappreciate that. I used that question in this respect, Doctor: 
I mean, administrative duties by duties concerning the administration of 
matters in the hospital and duties that are not concerned with the actual 
treating of patients? A. Such as conferences with personnel; answering 

22 correspondence to various people. You mean, that doesn't mean 
any direct contact with the patient ? 

Q. That is right. A. Probably, I would say, and it is hard to 
estimate, oh, let us, say four or five hours a week, I would think. 

Q. Doctor, are you in your view getting enough time and do you 
have enough help in John Howard Pavilion to enable you to effectively 


treat as a psychiatrist the persons who are committed to your care in 
John Howard Pavilion? 
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* * * * * 
THE WITNESS: Will you repeat the question, please? 
BY MR. HALLECK: 

Q. Doctor, my question is, and I don't know whether I can repeat 

it word for word, but it is: Do you feel as a professional psychiatrist 

23 that you have enough help at St. Elizabeths to enable you as a 
psychiatrist to effectively treat those persons who are confined in 
John Howard Pavilion under your care? A. Well, this is a really big 
question because it varies from patient to patient. For example, one 
patient might become quite disturbed mentally, quite sick, and be confined 
to the hospital, and possibly not even in a hospital, and he will recover 
without any treatment whatsoever. 

Q. This is a spontaneous recovery? A. That is right. Other 
patients will be, say, be mentally ill and be hospitalized and see one of 
the psychiatrists infrequently and he will recover. Others will require 
much more individual attention. It depends mainly on the individual 
patient, and each patient is considered as an individual, and we try to 
treat each one as an individual with individual problems. 

Now, I can say that we are certainly extremely short of physicians 
at the hospital, particularly in the maximum security division. I do not 
feel that the shortage, however, means that the patients are not getting 
any treatment. They are being treated, and I can enumerate some of the 
treatments they are getting. 

24 Q. Are they being treated by psychiatrists themselves? A. To 


the best of our ability with the limited time we have, they are. 


Q. Do you feel that that is a satisfactory amount of treatment, 
Doctor? <A. I certainly feel that it could be improved, that we need 
more physicians, I think, as we need more school teachers, and probably 
more judges, and more doctors and more psychiatrists, and we certainly 
do need additional help. 

* * 
BY MR. HALLECK: 
Q. Doctor, have you had occasion to have any consultations with 
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Mr. Foller since he has beenthere? A. Yes, I know Mr. Foller quite 
well, from his first admission to the hospital, and I would see him a few 
times on this admission. 

Q. Now, have you had any occasion since he has been admitted 
this last time to have any extended conferences which you would consider 
were in the nature of treatment, in which you would render treatment as 
a psychiatrist to Mr. Foller? Have you had any of those consultations 
with him since he has been back this time? 

A. Well, I consider that any consultation with a patient who is 
suffering from a mental illness, no matter what the nature of it is, is 
both, the result in the examination by the psychiatrist, nd also treatment. 

For example, if I see one of the patients on an administrative call 
for problems, such as may his mother bring him a radio, the way he 
presents the question, the details of it, and his request, all of this is 
part of the examination as well as part of an understanding of that 
patient. So that then I can be of more help to him when I do understand 
him. Now, I have seen Mr. Foller at the medical staff conference, which 
was probably, the case was reviewed for approximately an hour, including 
an interview with him last April 30th of 45 minutes. I have seen him 
several times on the ward. The most recent time was yesterday. 

Q. How long would you have occasion to talk with him when you 
saw him onthe ward? A. It would vary; I don't know. 

Q. Would it be five minutes? A. Probably some of the inter- 
vie ws were five minutes; possibly even two or three minutes; some of 
them longer, more extended. 

Q. Up to say, fifteen or twenty minutes? A. Probably so, yes. 

It is difficult to estimate the time because I am not looking at the watch 
or the clock, unless I have an appointment coming up at a certain time. 

Q. Iunderstand, Doctor. Doctor, to your knowledge, have you or 
Dr. Platkin sent for Mr. Foller to come down and sit down with either 
of you with an idea towards really going over his problems and discussing 
his difficulties and attempting to help him understand just what his prob- 


lems are? Iam attempting to describe what I think would be a situation 
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where you would send for him and actually sit down in a therapeutic 
consultation with him. Did you or Dr. Platkin to your knowledge have 
occasion to do that since he has been back this time? A. Well, I sent 


for him yesterday, but that was in regards to today's appearance in court. 
I don’t recall having actually had the attendant on the ward call Mr. Foller 
and bring him to me to examine him, or to give him some type of specific 


treatment. This we rarely do, with him or with any patient. 

Q. And you and Dr. Platkin and Dr. Luick are now attending to 
some 350 patients over there; is that correct, Doctor? A. That is 

correct, 

* * * * 
CROSS EXAMINATION 
BY MR. MOORE: 

Q. Dr. Owens, when did this petitioner first come under your care 
at the hospital? A. Well, Mr. Foller was first admitted to St. Eliza- 
beths on June 9, 1954. That was prior to my coming to St. Elizabeths. 
I came to St. Elizabeths in July 1955. 

However, almost continuously since I came to St. Elizabeths in 
1955, he has been under my care, as well as other physicians on the 
service to which I was attached. 

Q. And during that period you have had occasion to examine him 
many times, have you not? A. Yes. 

Q. From '55 up tothe present time? A. Yes. 

Q. And of course you have access to his medical records at the 
hospital? A. Yes. 

Q. Do you not? A. Yes. 

Q. And you have made a study of those? A. Yes. 

Q. Now, on the basis of the examinations that you have had with 
this petitioner and your study of the medical records, have you arrived 
at an opinion with regard to his mental condition? A. Yes. 

Q. What is that? A. That he is suffering from a schizophrenic 
reaction, chronic undifferentiated type. 

Q. Now, how does that particular mental illness manifest itself in 
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this petitioner? A. Well, I think the most gross sympton that we see 
in this particular case is impaired judgment, which is frequently seen 
in schizophrenics. 

30 MR. HALLECK: Your Honor, may I make an objection at this point 
to this line of testimony. The question that we are here concerned with 
is whether or not Dr. Overholser is arbitrary and capricious in failing 
to certify this man for release. Now, what Dr. Owens knows or doesn't 
know may be perfectly all right, [ but] unless it is shown that Dr. Over- 
holser knows what Dr. Owens knows, and Dr. Overholser relies on what 
Dr. Owens says, then this man's testimony is totally immaterial to the 
question that this Court has to decide. | 

THE COURT: I will overrule the objection. 

BY MR. MOORE: 

Q. You were discussing the symptoms exhibited by this defendant, 
Doctor. A. Yes. I think the judgment that this individual has displayed, 
ever since I have known him, has been impaired. At times it has fluctuated, 
been improved, but by his behavior he has demonstrated that he uses such 
poor judgment that he is dangerous. I can give a few examples. 

Q. You might give one or two, Doctor, for the record. A. Well, 

I think when he was released from the hospital, he had difficulty adjusting 

to three or four different jobs in this period, and during one interval one 

of the patients at the hospital wanted some checks, and this particular 
patient was working at the Chamber of Commerce, so he: misap- 

propriated some of the blank checks and turned them over to another 

patient, and the patient forges the check and gets cash; and Mr. Foller 

is quite indifferent to this, shows no concern about it. Then the way he 

became involved in this bank robbery business with another patient. He 

is just so indifferent and apathetic to what is going on, that he is, that 

he cannot make logical decisions. 

Q. All right. In your opinion, this man needs further treatment 
at the hospital? A. Yes, he does. 

Q. Let me ask you this, Doctor: When an individual is confined at 


the hospital, such as this individual, does the treatment there consist of 
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only medical treatment and individual psychiatric attention? A. No, it 
does not. 

Q. What are some of the other methods of treatment that this 
defendant would have available to him or this patient would have avail- 
able to him at the hospital? A. Well, hospitalization in itself ina 
tolerant accepting, understanding attitude of both attendants, physicians, 
and staff, this in itself is part of a patient's recovery, the fact that he 
has no responsibilities or obligations, that he is, so to speak, free to 
become well.. 

32 This in itself is hospitalization. There are various forms of 
medication. 

THE COURT: Doctor, you said hospitalization. Is it also treatment? 


THE WITNESS: I mean treatment, yes, Your Honor. There are 


various forms of medication, where indicated, of treatment; occupational 
therapy, recreational therapy; and at present we have a very active patient 
administrative group, which is run by the patients; and gives them an 
attempt to understand some of their further problems as well as past 
difficulties. In addition, there is group therapy of several of the physicians 
on the staff of the hospital, and a limited amount of individual therapy. 

BY MR. MOORE: 

Q. Now, the various forms of treatment that you have indicated, 
this petitioner has had an opportunity to avail himself of that as being 
applied to him? A. Some of them he has, yes. 

Q. Now, in your opinion, Doctor, if this petitioner were released 
would he be dangerous to himself or to others? A. In my opinion, he 
would be. 

MR. MOORE: That is all I have, Your Honor. 

REDIRECT EXAMINATION 
BY MR. HALLECK: 

Q. Doctor, these views you are expressing are strictly your views, 
are they not, and your opinions? A. Now, which ones ? 

Q. That you have just expressed to Mr. Moore in regard to this 
patient, to Mr. Foller's mental condition and whether or not he might be 
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dangerous? A. That he would be dangerous, yes, that is my view. 

Q. That is your view, and your opinions that you have expressed 
here in regard to whatever mental disease he may have, that is also just 
your view, isn't it? A. Well, it is. Iam expressing my views this 
morning, because that is -- Iam on the witness stand and that is what I 
am asked to do. However, this is concurred in by most of the other 
psychiatrists at the hospital. 

Q. Now, doctor, you don't know that for a fact. That is a question 
that you have to assume. You are assuming what they know, are you not, 
Doctor? A. No, I was present at the staff conference when the diagnosis 
was made, and I do know what their opinion was given as being. 

MR. HALLECK: Then, of course, Your Honor, at this point I would 
object to anything that he would say about what somebody else's opinion 

34 might be. 

THE COURT: Well, you asked him. 

MR. HALLECK: I am asking whether this is his opinion, and 
whether he knows; what the workings of anybody else's mind are, ob- 
viously he cannot know that. It would be simply, for him to express any- 
thing else, would be simply hearsay. 

THE COURT: I will permit the answer to stand. 

BY MR. HALLECK: 
Q. Was Dr. Overholser at that staff conference? A. No, he was 


not. 


Q. Have you ever had occasion to sit down and discuss this man's 


case with Dr. Overholser? A. No, I have not. 
* * * * 
RECROSS EXAMINATION 

BY MR. MOORE: 

Q. All the records and all the findings made by the staff in 
connection with this man's case are, of course, available to Dr. Over- 
holser as superintendent of the hospital, aren't they? 

MR. HALLECK: I object. He doesn't know whatis available and 
what is not available. 
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35 THE COURT: Oh, I think he does. As a matter of fact, the Court 
takes judicial notice of the fact that whatever records are in the hospital 
are available to Dr. Overholser. 

MR. HALLECK: But Your Honor is not saying that you are taking 
judicial notice of what Dr. Overholser knows and relies on it? 

THE COURT: As far as this particular patient is concerned? 

MR. HALLECK: Yes, Your Honor. 

THE COURT: No. 

MR. HALLECK: That is all. 

BY THE COURT: 

Q. Doctor, how many patients do you have in St. Elizabeths 
altogether? A. I don't recall the exact number. I would say between 
seven and eight thousand. 

Q. Andis it customary for you and other members of the staff to 
make recommendations to Dr. Overholser in connection with these 
patients? A. It is, yes, Your Honor. 

* * * 
LUKE C, MOORE 
* * * 
DIRECT EXAMINATION 
BY MR, HALLECK: 

Q. Will you state your full name for the record? A. Luke C. 
Moore. 

Q. Mr. Moore, are you an Assistant United States Attorney in 
and for the District of Columbia? <A. Yes. 

Q. And you work under Mr. Oliver Gasch, who is the United 
States Attorney? A. That is correct. 


37 Q. And you are in the division of the United States Attorney's 


office entitled Special Proceedings; is that correct? A. That is correct. 
Q. And is that the section of the United States Attorney's office 

which handles civil commitments that are instituted by the Government 

of patients alleged to be mentally ill? A. That is correct. 
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Q. Mr. Moore, approximately how many cases has your: office 
brought for a mental health proceeding to determine the present sanity 
of persons, either awaiting trial on criminal charges, or persons who 
have been found not guilty by reason of insanity since the first of the 
year? 

* * * * * ; 
38 THE WITNESS: First of all, in connection with cases where 
persons have been found not guilty by reason of insanity, our office 
39 has never instituted a mental health proceeding in such cases. 

The office has instituted mental health proceedings in cases 
where persons have been found incompetent to stand trial on a relatively 
minor charge, and the prognosis by the doctors was not good; and in 
those cases it has been felt that such proceedings would be proper, and 
they have been done. As to the number, I can't state. 

BY MR. HALLECK: 

Q. Can you give me your best estimate, Mr. Moore, as being 
one who works in that particular office and handles these cases? A. I 
have only been in the section for three months. Now would you want my 
best guess for that period of time ? 

Q. I want to know if you have either knowledge or a best estimate 
of approximately how many cases have been instituted, mental health 
cases have been instituted in this criminal field by the United States 
Attorney's Office since the first of the year? A. When you say in 
this criminal field, you mean persons found not guilty by reason of 
insanity or -- 

Q. Or incompetent to stand trial. Both under Section 24-301 of 
the D.C. Code. ; 

40 THE COURT: Well, where they have been found not guilty by 
reason of insanity, he said as far as he knows there were none. 
BY MR. HALLECK: 


Q. Well, how many approximately have been instituted in cases 
where persons have been found not competent to stand trial? A. Frankly, 


I cannot state. 


* 
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Q. Can you tell me your best estimate over the past three 
months? A. I would say approximately ten or fifteen in the past 
three months. 

* * * 

THE COURT: Is that your case? 

MR. HALLECK: I have nothing further. 

THE COURT: Does the Government have anything further? 

MR. MOORE: No, Your Honor. 

MR. HALLECK: Your Honor, I submitted and I am sure Your 
Honor has hadan opportunity to look over the memorandum. 

THE COURT: I have read your brief, or your points and authorities 
very carefully. And I find myself quoted freely. 

MR. HALLECK: Well, I find that Your Honor is perhaps the best 
authority on this matter since, as I understand it, Your Honor and Mr. 
West who was then in the Corporation Counsel's Office, drafted the 
particular statute that we are concerned with. 

THE COURT: That is correct. 

* * * * * 

MR. HALLECK: The doctor disagreed with him. The question 
here is whether or not Dr. Overholser is arbitrary and capricious. It 
has been demonstrated, I think, that Dr. Overholser doesn't know any- 


thing about this case. Now, if Dr. Overholser knew something about 
this case and relied upon what Dr. Owens had to say, then it is incum- 
bent upon the United States Attorney's Office to either have Dr. Owens 
say that that is the case or to present Dr. Overholser. 


He has filed a certificate in this case, which is based strictly on 
some unknown quantity, and which we have no way of knowing whether 
he knows anything about it or not, and we don't even know if it was 
prepared by him. 
THE COURT: Dr. Overholser must of necessity rely on the 
judgment and discretion of his assistants and subordinates. 
43 MR. HALLECK: But which one, Your Honor? That is the question. 
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THE COURT: With any of them he hires. 

MR, HALLECK: Well, would that mean then, Your Honor, that 
Your Honor would consider that if the doctor at St. Elizabeths Hospital 
who went out and hired this mental telepathist, Mr. Herklos, to go over 
into Virginia -- 

THE COURT: Well, now, wait a minute. 

MR. HALLECK: And they picked up that trash collector and took 
him over and locked him up, that a doctor like that, if he went to Dr. 
Overholser and said that there is something wrong with this man that 
he has a mental abnormality, and Dr. Overholser relied on that, that 


would be enough to defeat the habeas corpus action? I can't believe it 


would. 

THE COURT: Dr. Overholser has not hired that man. 

MR. HALLECK: Not Herklos, but he hired the man that went out 
and got Herklos. 

THE COURT: He still has not hired Herklos, and I don't think he 
is very likely to. 

MR. HALLECK: No, I would hope not, Your Honor. 

THE COURT: I think the persons that Dr. Overholser hires are 
competent people, and he must rely on their recommendations and their 
diagnoses, and he cannot do it personally for nine thousand patients; 

and when he does so rely on them, I don't think it is arbitrary 
and capricious. 

MR. HALLECK;: I agree with Your Honor, but we have nothing in 
the record to indicate that he relied on anything that Dr. Owens told us 
here today. 

THE COURT: His very return, I think, shows he relies on him. 

MR. HALLECK: Well, we question his return, and our testimony 
has been to the contrary on that return, and I don't think under the cir- 
cumstances that the return is binding on the Court. But in any event, 
let me proceed then, having made that point, to my point that I really 
wish to urge before Your Honor today. Section 24-301(d) is a very 
carefully drafted statute which has a provision there -- 
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THE COURT: According to your contention, Iam not so sure, if 
your contention is right, it was drawn carefully enough. 

MR. HALLECK: That may well be, Your Honor, but Iam sure that 
when the persons who drafted the statute did so, that they did not have in 
mind that the so-called big switch at St. Elizabeths was going to take 
place, and that persons with simply a mixed-up personality were going 
to be acquitted with not guilty by reason of insanity. But be that as it 
may, it is now perfectly clear that the statute has within it a condition 

precedent which must be met before mandatory confinement can 
be imposed. And that condition precedent simply stated is this: That 
a patient must first have been acquitted after an affirmative finding 
that he was insane at the time he committed the crime. 

Now, if I may parenthetically just make this observation to 
protect it on the record, it is our contention that the failure to make 
a finding of the man's mental condition as of the time that he is com- 
mitted - as of the time of the acquittal - is a violation of his rights 
under the Fifth Amendment of the Constitution because it provides for 
confining him without giving him the due process required, namely, a 
judicial determination that he is then insane. 

* * * * * 

THE COURT: Isn't your whole argument here really predicated 
on the proposition that the burden of proof being on the Government to 
show that, one, he is mentally incompetent, I mean to say, not suffering 
from a mental disease or defect, or if he was, that the crime was not 
a product thereof? That covers it and that burden is on the Government. 

MR. HALLECK: That is right and the defendant has no burden to 
prove anything. 

* * * *« * 
56 What you have, Your Honor, is this situation, and this is what I 
57 am urging upon Your Honor today. There is within the D. C. Code 
ample provision for confining persons like Mr. Foller or like any other 
person found not guilty by reason of insanity. I don't think it is proper 


to use 24-301(d), because the condition precedent has not been met, and 
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there is a hiatus in there. I think that if 24-301(d) is read to provide 
that you can find a person under circumstances like that and can sub- 
ject him then to this strenuous burden of proof, which this Court -- our 
Court of Appeals' recent decisions have placed upon him, without there 
ever having been a finding that he was of unsound mind, then certainly 
that statute would be unconstitutional insofar as it went to that extreme. 
Now, the additional point that I would like to make before Your 
Honor, and on which Your Honor has graciously let me make a'record 
on this, is that the entire basis of the commitments out there, after a 
finding of not guilty by reason of insanity, is the theory that a person 
is going to be treated and rehabilitated. | 
Judge Bazelon who wrote the Durham rule, the Durham law, a 
controversial figure at best, has written an article in the Saturday 
Evening Post called "The Awesome Decision," defending the Durham 
rule and the main thrust of that article is that the purpose of the Dur- 
ham rule is that it provides for treatment of persons and rehabilitating 
58 protection of the individual, as well as society. It protects the 
individual's rights, namely, by providing treatment so that he can be 
rehabilitated and put back out into the community. 


* * * * 


[ Filed November 25, 1960] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter having come before the Court on a petition for a 
writ of habeas corpus, whereupon, having considered the petition, the 
return and answer thereto, and testimony and argument adduced in 
open court, the Court makes the following findings of fact: 

1. Petitioner, Joseph L. Foller was admitted to Saint Elizabeth's 
Hospital on June 29, 1960, by order of the United States District Court 
for the District of Columbia, pursuant to the provisions of Title 24, 
Section 301(d) of the District of Columbia Code, as amended, after 


having been found not guilty by reason of insanity, on the charge of 


Accessory after the Fact in Criminal Case No. 946-59. 
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2. A hearing was held on the writ on November 2, 1960, at which 
petitioner was present, testified in his own behalf, and was represented 
by counsel, 
3. The testimony adduced at the hearing shows that: 
(a) The petitioner is presently suffering from an 
abnormal mental condition, namely, Schizophrenic 
Reaction, Chronic Undifferentiated Type, for which 
he is receiving treatment at the Hospital. 


The respondent is unable to certify that the peti- 


tioner would not be dangerous to himself or others 
in the forseeable future if released at the present 
time. 
WHEREUPON, the Court concludes as a matter of law that: 
1. Respondent's failure to certify the petitioner as eligible 
for release from the Hospital is not arbitrary or capricious. 
2. Petitioner's present detention is lawful and the petition 
should be dismissed and the writ discharged. 


/s/ George L. Hart, Jr. 
JUDGE 
November 25, 1960 


[ Certificate of Service] 


[ Filed November 25, 1960] 
ORDER 
This matter having come before the Court on a petition for a writ 
of habeas corpus, whereupon, having considered the testimony adduced 
in open Court upon hearing of the petition, it is by the Court this 25th 
day of November, 1960. 
ORDERED, that the petition be dismissed and the writ be discharged, 
and the petitioner be remanded to the custody of the respondent, and it is, 
FURTHER ORDERED, that petitioner be granted an appeal from 
this Order; that petitioner be allowed to proceed on appeal in forma 
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pauperis, and without prepayment of costs or expenses; and that a 


transcript of the proceedings upon the petition held in this Court on 
November 2, 1960, be furnished to petitioner within 10 days, at the 


expense of the United States; and it is, 
FURTHER ORDERED, that Charles W. Halleck, Esq. be appointed 
to represent petitioner on appeal. 


/s/ George L. Hart, Jr. 
JUDGE 
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QUESTIONS PRESENTED 


1. Since the mandatory confinement statute 
Plainly provides that only a defendant who has 
been acquitted because the jury found that he was 
insane when the criminal act was committed shall 
be confined thereunder, has not appellant been 
improperly confined ostensibly pursuant to that 
statute in view of the fact that the jury did 
not make the necessary finding that appellant 
was insane at the time the crime was committed 
when it acquitted hin? 

2. Assuming appellant's initial confinement 
wa proper, has it not now become unjustified 
and unconstitutional by virtue of the fact that 


appellant is not receiving the psychiatric 


treatment which is supposed to justify confining 


persons in insane asylums who have never been 
found to be insane? . 

3. Since the issue was whether the respond- 
ent, Dr. Overholser, was arbitrary and capricious, 
was it not improper to permit Dr. Owens to express 
his opinion in the absence of any showing that 


Dr. Overholser knew of that opinion and relied 


QUESTIONS PRESENTED 


a Since the mandatory confinement statute 
Plainly provides that only a defendant who has 
been acquitted because the jury found that he was 
insane when the criminal act was committed shall 
be confined thereunder, has not appellant been 
improperly confined ostensibly pursuant to that 
statute in view of the fact that the jury did 
not make the necessary finding that appellant 
was insane at the time the crime was committed 


when it acquitted him? 


2. Assuming appellant's initial confinement 


was proper, has it not now become unjustified 

and unconstitutional by virtue of the fact that 
appellant is not receiving the psychiatric 
treatment which is supposed to justify confining 
persons in insane asylums who have never been 
found to be insane? 

3. Since the issue was whether the respond- 
ent, Dr. Overholser, was arbitrary and capricious, 
was it not improper to permit Dr. Owens to express 
his opinion in the absence of any showing that 


Dr. Overholser knew of that opinion and relied 


on it? Therefore, are not the Findings of the 
District Court completely without proper support 


in the record, particularly in the light of the 


lack of evidence and the obvious and implicit 


conflicts between the absent Dr. Overholser and 


Dr. Owens? 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order’ 
of the United States District Court for the 
District of Columbia discharging a Writ of 
Habeas Corpus and dismissing a petition filed 
pursuant to 28 U.S.C. 8 2241 and 24 D.C. Code 
§ 301. This court has jurisdiction of the ap- 
peal pursuant to 28 U.S.C. B 1291. By order 
of the District Court, this appeal was permit- 


ted in forma pauperis. 
STATEMENT OF THE CASE 


Appellant, Joseph L. Foller, was 
indicted on September 80, 1959, on one count 
of bank robbery, and one count charging him 
with being an accessory after the fact of 
bank robbery. On December 2, 1959, appellant's 
trial attorney filed a motion seeking a mental 


examination to determine the competency and 


mental condition of the appellant. The motion 


was granted, Finally, on May 24, 1960, Dr. 
Winfred Overholser reported to the District 
Court that appellant was mentally competent 
to understand the charges then pending sealant 
him, and to participate in his own defense. 


== 


Dr. Overholser also reported that appellant 
suffered from some unnamed and undescribed 
mental disease; that appellant had been suf- 
fering from it on the day of the alleged bank 
robbery; and that the alleged crimes were the 
product of that mental disease. 

Thereafter, appellant waived trial 
by jury, and was tried before the District 
Court, Pine, J., on June 29, 1960. Appellant 


was found not guilty of the charge of bank 


robbery, but he was found "not guilty by reason 


of insanity" on the charge of accessory after 
the fact. Thereafter, the court, purporting to 
act pursuant to the authority of D.C. Code (1951 
Edition) Sec. 24-301(d), ordered appellant con- 
fined to St. Elizabeths Hospital. (See the file 
in Criminal No. 946-59, United States District 
Court for the District of Columbia; and also 
the Memorandum in Support of Petition for Writ 
of Habeas Corpus in the Record in this appeal 
for the foregoing facts.) 

The order of commitment signed by the 
District Court does not recite that appellant: 
is insane, of unsound mind, or that he suffers 


from any mental disease or defect. (J.A. ). 
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On October 17, 1960, appellant filed a 
petition for a Writ of Habeas Corpus. He alleged 
he was of sound mind. (J.4. ). Thereafter, 
the District Court issued an order to sow cause. 
(t& ). The return of Dr. Overholser stated 
that appellant ". . .has been under the care and 
observation of the respondent, as well as other 
members of the medical staff of St. Elizabeths 
Hospital, skilled in the care, diagnosis, and 
treatment of nervous and mental disorders, who 
are of the opinion that he has not recovered from 
his abnormal mental condition and requires further 
treatment. .. ." (J.A. ). The return did 
not state what, if any, abnormal mental con- 
dition appellant has. It referred to the 
opinions of doctors who were not named and were 
never produced at the hearing. 

Thereafter, appellant himself contro- 
verted, in writing, in the District Court, the 


return of Dr. Overholser. (J.A. ). He alleged, 


inter alia, that he was not receiving treatment; 


that Dr. Overholser did not say what, if any, 
abnormal mental condition appellant now suffered 


from; that confinement in John Howard Pavilion 
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serves to intensify a person's emotional problems, 


if he has any; that the failure to treat appellant 


under the circumstances actually places his mental 


condition in jeopardy; and that his condition now 
is the same as it was when he was previously 
released from St. Elizabeths Hospital by the same 
Dr. Overholser who had sworn that Foller had 
recovered from a previous abnormal mental con- 
dition, and was of sound mind. (J.A, PR a) 

The file in Criminal Case No, 267-54 in 
the United States District Court for the District 
of Columbia reflects that on July 27, 1955, ap- 
pellant had been committed to St. Elizabeths 
after a jury had found him "not guilty by reason 
of insanity." Thereafter, that file reflects that 
on November 21, 1958, Dr. Winfred Overholser 
certified under oath to the District Court that 
", . . the said Joseph L. Foller has recovered 
his reason and that he is now of sound mind and 
has been discharged from treatment in said hospital 
November 7, 1958." 

Appellant came before Judge Hart for 
hearing on this Habeas Corpus petition on 
November 2, 1960, accompanied by court-appointed 
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counsel. Testimony at that hearing showed that 
Foller does not get to see psychiatrists for 
psychiatric help (J.A. ); that Dr. Owens, one 
of only three trained psychiatrists who are as- 
signed to John Howard Pavilion, spends the vast 
majority of his time in court and working on 
administrative watters; that Dr. Owens does not 
recall ever having an attendant bring Foller in 
for examination or to receive any specific type 
of treatment (J.A. ); that he has seen Foller 
several times on the wards when he has talked 
with him two, three, or five minutes (J.A. 3 


that he saw Foller at a staff conference for 45 


minutes or an hour last April, (which was two 


months before Foller's trial) (J.A. ); that 
he doesn't have enough help at St. Elizabedhs 
to treat effectively persons confined in John 
Howard Pavilion (J.A. ); and that Foller is 
"free to become well," (supposedly without any 
treatment if he can manage it that way) (J.A. 
Dr. Owens testified that Foller was 
first admitted to €t. Elizabeths in 1954 (J.A. 
) (apparently he referred to the admission 


under Criminal No. 267-54); and that he had 
cc 


examined Foller many times from 1955 to the 
present (although he has not examined him since 
his present commitment in 1960.) Ot course, he 
did not examine him between his release by Dr.. 
Overholser on November 7, 1958, and his present 
confinement (J.A. ). Dr. Owens also said he 
had examined Foller's medical records from 1954 
to date (J.A. ). Then, based on information 
which came from a period prior to Foller's 
present confinement, and prior to Dr. Overholser's 
certification that Foller was sane, Dr. Owens 
said Foller suffers from a type of schizophrenia, 
and would be dangerous (J.A. ). Dr. Owens’ 
testimony was allowed over the objection that 
it was immaterial since the question was whether 
Dr. Overholser was arbitrary and capricious and 
that there was nothing to show Dr. Overholser 
knew or relied on what Dr. Owens thought. (J.A. 
). Foller has had absolutely no contact 
with Or. Overholser since Foller's present 


confinement, save to pass him in the hall when 


Dr. Overholser came up to see Bernard Goldfine 


(J.A. ). According to the testimony in this 


record, Dr. Qverholser knows nothing about the 
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present mental condition of Foller (J.A. ). 
Dr. Owens has never discussed Foller's case with 
Dr. Overholser; Dr. Overholser was not at the 
staff conference which occurred prior to Foller's 
present confinement (J.A. Ms 

Foller testified that he suffered from 
no abnormal mental condition and would not be: 
dangerous, nor would he commit any criminal act. 
(JA. ). 

The District Court found that Foller 
is suffering from an abnormal mental condition, 
would be dangerous, and that Dr. Overholser's| 
failure to certify Foller for release is not 
arbitrary or capricious. The court dismissed 


the petition and discharged the Writ. The 


District Court also granted an appeal in forma 


pauperis and appointed counsel (J.A. ye 


STATUTES INVOLVED 


Title 24, D.C. Code, Section 301 (4d) 
provides: 


If any person tried upon 
an indictment or information 
for an offense, or tried in 
the juvenile court of the 
District of Columbia for an 
offense, is acquitted solely 
on the ground that he was 
insane at the time of its 
commission, the court shall 
order such person to be con- 
fined in a hospital for the 
mentally ill. 


Amendment five, United States Con- 
stitution, provides in part: 
No person Shall. . .be 
deprived of life, liberty, 


or property without due 
process of law. .. 


SUMMARY OF ARGUMENTS 


q. 

In 1955 Congress adopted a new manda- 
tory confinement statute. That new statute very 
clearly provides that only a person who is 
acquitted because a jury found that he was 
actually insane when the crime was committed 
shall be wandatorily confined. Since the ap- 
pellant was not found to have been insane when 
the crime was committed, he did not satisfy the 
preliminary requirement in the statute. Under 
those circumstances, the District Court had no 
authority to confine him under 8 24-301. The 
only way he could have been properly confined 
was for the authorities to have undertaken 
civil commitment proceedings and prove that 
he was insane. Since no judicial determination 
that appellant was either insane when the crime 
was committed, or insane on the day of trial, 
has ever been made, the Constitution very 
Plainly requires that he may not be deprived 
of his liberty through the expedient of enforced 
preventive custody in an insane asylum. Unless 
the Governwent institutes proper civil commitment 


procedures in which they prove, for the first 
292 


time, that appellant is dangerously insane, he 
is entitled to his release. 
II. 

Even if appellant's initial confinement 
had been proper, it no longer is. The whole 
purpose of confining persons who are acquitted 
of a criminal charge is to treat them in a 
hospital, not to punish them. Unless meaningful 
psychiatric treatment is being rendered--treatment 
which is leading to improvement--it is completely 
unconstitutional to continue to confine such 
persons in insane asylums when they have never 
been proven to be insane. Appellant is not 
receiving treatment from psychiatrists. Rather, 
he is simply being held in a form of preventive 
custody wherein he is "free to become well" on 
his own--if he can. Under such circumstances, 
the Constitution demands that continued confinement 


can only rest upon a valid judicial procedure 


which will protect appellant's rights and at the 


same time require the Government to prove hin 
dangerously insane as a prerequisite for further 


confinement. 


Ill. 

If appellant had to prove Dr. Overholser 
was arbitrary and capricious, then he did so. 
What Dr. Cwens knew or thought was completely 
immaterial because Dr. Overholser apparently did 
not know or rely on Dr. Owens' views. Furthermore, 
Dr. Owens' views were based on examinations 
rendered prior to the time when Dr. Overholser 
swore that appellant was of sound mind. In ad- 
dition, Dr. Overholser's return to the order to 
show cause contained an obvious lie--Overholser 
is neither caring for nor observing appellant. 
In fact, Dr. Overholser knows nothing about his 
case. Therefore, his refusal to release appel- 
lant must obviously be arbitrary and capricious. 
In the light of this fact, and in the absence 
of any valid evidence from the Government, the 
District Court should have ordered appellant 
released, since appellant's evidence showed 
him free of mental disorder. 

ARGUMENT 
I. 


SINCE § 24-301(d) REQUIRES THAT A DEFENDANT 
BE FOUND TO HAVE BEEN INSANE BEFORE HE 


MUST SA 
TAN BE CONFINED UNDER THAT STATUTE, APPEL- 
A r .US 
BNE. 


Congress amenjed D.C. Code (1951 


Edition) & 24-301 in 1955 so as to require 
mandatory confinement in a mental hospital 
for defendants who were found to be insane, 
and acquitted on that ground. 69 Stat. 609, 
Ch. 673 8 1. However, confinement pursuant 
to that provision (Sec. 24-301(d)) very 
plainly shall not occur until a condition 
precedent has been met. Before an acquitted 
defendant can be confined under 8 24-301(d) 
he must first have been: 

- « -acquitted solely on the 

ground that he was insane at 

the time of. . .Zthe alleged 

crime's/ commission. ... 

Emphasis added./ 

The history of the 1955 amendment 
makes it abundantly clear that Congress believed 
that a verdict of "not guilty by reason of 
insanity" meant that the jury had found that the 
acquitted defendant ". . .was insane at the time 
of. . .fthe alleged crime's7 commission." The 
amended 8 24-301 was drafted by the Committee on 


Mental Disorder as a Criminal Defense, a commit- 


tee set up under the Chairmanship of George L. 
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Hart, ve Mr. Hart testified on behalf of this 
1 
bill.” Excerpts from his testimony clearly show 


that the new mandatory confinement was to apply 
to a defendant who had actually been found insane 
by the jury which acquitted him: 


In other words, there are two 
matters of discretion on a person 
who has been found insane who has 
Been exculpated trom liability for 
a crime by reason of insanity. 
/Emphasis added.7 2/ 


But our committee felt most strongly 
that just as the presumption of 
sanity should continue until over- 
come, once a person is found insane 
that presumption of insanity Should 
continue until it is found that the 
person hag ,recovered. Z Emphasis 


added./ 

Now, it is our very strong feeling 
that no person who has been commit- 
ted to a mental hospital because 
insane at the tyne he committed the 
crime. ... pial 


The Reports of both the House and Senate reflect 
that those committees very clearly understood 
and intended that mandatory confinement was only 


to be imposed upon those defendants whom the jury 


1/ Hearings on H.R. 6585 Before the Sub- 
committee On Crime Investigation of the House Com- 
mittee on the District of Columbia, 84th Cong., lst 
Sess. 

2/ Id at 21. 

3/ Ta at 22. 

4/ Yd. at 23. 
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actually found to be insane. AS the Senate 
Report said: 


The Committee believes that a 
mandatory commitment statute 
would add much to the public's 
peace of mind, and to the public 
safety, without impairing the 
rights of the accused. Where 
accused has pleaded insanity as 
a defense to a crime, and the 
jury has found that the defendant 
was, in fact, insane at the time 
the crime was committed, it is 
Just and reasonable in the Cowmit- 
tee's opinion that the insanity 
once established, should be pre- 
Sumed to continue and that the 
accused should automatically be 
confined for treatment until it 
can be Shown that he has 
recoveroéd. /E§mphasis supplied7 5/ 


Ther’ can be no doubt, then, that 


Congress quite plainly meant that only those 
defendants who had actually been found to be 
insane were to be mandatorily confined. Implicit 
in that intention is the clear recognition that 
to require mandatory confinement of persons not 
found to be insane would seriously impair the 
constitutional rights of such persons guaranteed 


by the fifth amendment. 


5/ S: Rep. No. 1170, 84th Cong., 1st 
Sess. at 13 (1955). It may also be noted that 
the quoted language clearly shows that 24-301(d) 
should not be used to confine persons who do not, 
themselves, plead insanity as a defense. The 
Government was never intended to be given the 
vicious weapon which arises when the prosecutor 
introduces some evidence of insanity and then 
sits back while the defendant goes to an insane 
asylum. -14- 


Appellant Foller was never found to 
be insane at the time the crime was committed. 
He was found "not guilty by reason of insanity," 
and it is well settled that such a verdict, in 
the District of Columbia, is not an adjudication 
of insanity. It Simply means that there isa 
doubt with respect to sanity. Davis v. United 
States, 160 U.S. 469; Isaac Vv. United States, . 


U.S. App. D.C. ; F.2d 3; Carter v. 


United States, 102 U.S. App. D.C. 227, 252 F.2d 


608; and see Judge Fahy's dissenting opinion in 
Overholser v. Lynch, __U.S. App. D.C. , _ 
Fs2d__, (No. 15859 decided January 26, 1961. 

It matters not that prior to the 1955 
amendment such a person could have been recon- 
mended to the Department of Health Education and 
Welfare for confinement, The fact that Orencia 
v. Overholser, 82 U.S. App. D.C. 285, 163 F.2d 768, 
decided that no present hearing on sanity was 
necessary because the jury had already found the 
defendant was insane supplies no answer at all. 

In Orencia, there was presumed to have been a 
finding of insanity. Now, there is no finding 
of insanity, and such a finding cannot be presumed 
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to have been made. It is obvious that you can- 
not presume a jury made a finding which it could 
not be instructed to make lest the court commit 
reversible error. Isaac v. United States, supra. 
In any event, the real issue here is 
what Congress meant in 1955. That was when § 24~301(d) 
was amended. That was when mandatory confinement 
was adopted. That was when Congress was trying 
to ". . .work out the best remedial legislation 
which can be devised to get us out of what you 


might call the hole in which we find ourselves by 


reason of these recent decisions." 6/ The question 


is what Congress meant in 1955, not what prior 
Code provisions meant. Clearly, Congress intended 
that only those persons whom the jury had actually 
found to be insane, and acquitted for that reason, 
were to be subject to mandatory confinement. 

Congress provided the confinement - 
statute.’ But the courts, have been making 
changes in the rules for acquittals involving the 
Sanity question. New rules for criminal 

6/ Hearings on H.R, 6585 Before the 
Subcommittee on Crime Investigation of the House 
Committee on the District of Columbia, 84th Cong., 
lst Sess. 10 (1955), Remarks of Hon. James C. Davis. 
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responsibility have been established.2/ This court 


has prescribed new forms of jury instructions. It 
has changed, liberalized, and modified the law. 
Now, as a result, a defendant is acquitted on the 


ground of "insanity" by a jury which does not and 


cannot, find the defendant insane. Indeed, the 


verdict can mean nothing more than the jury has 
some small doubt about the defendant's sanity at 
a point of time in the past when an alleged crime 
was committed. Having some small doubt about | 
Sanity is not a finding "that he was insane at the 
time" the crime was committed. & doubt will not 
meet the requirements of the statute. Whatever 
may be the merits or demerits of these new rules 
of law, one thing is certain. No longer does the 
jury make the necessary finding of insanity which 
must be made before mandatory confinement can 
properly be invoked under B 24-301(d). Congress 


may have mistakenly thought the jury found the 


7/ Durham v. United States, 94 U.S. App. 
D.C. 228, 214° F.2d Soe (1954). It is important 
to note that this case which overruled a whole 
field of established law was decided by a three 
judge panel of this court. There is, then, no 
rule which binds one panel by the decisions of 
another. 
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defendant insane, but the plain, hard fact is that 
the jury does not, and unless it does, Congress 
never intended that the acquitted defendant was 

to be locked up for two, five, or ten years--or 
for life--in an insane asylum. 

Congress surely knew the well-settled 
rule in the District that confinement in a mental 
hospital is as full and effective a deprivation 
of personal liberty as is confinement in jail, 
and that the fifth amendment guarantees that no 
person shall be deprived of his liberty in that 
fashion until his insanity is somewhere proven, 
Insanity, like crime, does not exist in law until 


it is established by evidence in a proper proce- 


eding. Barry v. Hall, 68 App. D.C. 350, 353, 


98 F.2d 222 (1938). These are the rights which 
Congress intended not to “impair.” Congress 
provided for mandatory confinement of defendants 
whose insanity had been established in proper 
proceedings. If a criminal jury found a 

defendant insane when it acquitted him, Congress 
meant for that defendant to be confined. 8 24-301(d) 


means that and nothing more. 
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Appellant, Foller, was not found insane 
when he was acquitted. Therefore, he could not 
have been legally confined under 8 24-301(a). 

He is, and was in the District Court, entitled 
to release. 

Congress has provided proper procedures 
in the D.C. Code to commit dangerously insane 
persons. D.C. Code (1951 Edition) 8 21-326, This 
court has had occasion to point out that fact. 
Williams v. United States, 102 U.S. App. D.C. 51, 
58, 250 F.2d 19, 26 (1957). If society wants 
Joseph Foller in a mental hospital, then the 
authorities can prove him dangerously insane in 
a proper proceeding--if he is insane--and commit 
him in that fashion. 

The foregoing argument is not intended 
to suggest that Foller is saying he is entitled 
to a hearing on his present sanity before he may 
be constitutionally vonfined. That is a separate 
argument. Appellant urges it as a separate point, 


now, but it must not be confused with the argument 


that 8 24-301(d) cannot be used unless the jury 


found that the defendant was insane when he al- 
legedly committed the crime. Of course, it is 


also obvious that Kkagsdale v. Overholser, U.S. 
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App. D.C. __, __F.2d___(No. 15437 decided June 
23, 1960) misses the mark on the other issue of 

the constitutionality of confinement without a 
present determination of insanity. Ragsdale relies 
on Orencia and People v. Dubina, 304 Mich. 363, 8 
N.W.2d 99 (1943). Orencia assumed a positive 
finding of insanity. Dubina actually had such an 
affirmative finding. This court should seriously 
consider correcting Ragsdale. 


Il. 


CONTINUED CONFINEMENT OF APPELLANT IS ILLEGAL 
BECAUSE HE IS NOT GETTING MEANINGFUL PSYCHIATRIC 
TREATMENT. SUCH TREATMENT 1S THE ONLY JUSTIFICATION 
FOR-CONFINERENT. — WITHOUT 11 CONFINERENT UNDER 


CRIMINAL STATUTES TS NO LONGER VALID. 

If it can be said that Foller's initial 
confinement under § 24-301 was valid, it has long 
since ceased to be so because the purposes of that 
statute obviously are not being fulfilled in this 
case. That being the fact, continued confinement 
under that statute is unconstitutional. 

The purpose of mandatory confinement, 
is "to afford a place and a procedure to rehabilitate 
and restore the subject. .. ." Ragsdale v. Overholser, 
supra at Pp. - "'Rehabilitation' and ‘restoration 
to usefulness': These considerations have been prime 


-20- 


movers in the development of our present law of 
.:iminal insanity; certainly hospitalization — 

was the very thing needed by appellee." Overholser 
v. Lynch, _U.S. App. D.C. , __ F.2d (1960) 
p. 7, slip opinion. "Once it is established that 


the defendant did in fact commit the act charged 


8/ 
but that he was insane at the time,~ then the 


problem is one of rehabilitation. In this con- 
text, the only issue is whether the defendant will 
go to jail for punishment or to a hospital for 
treatment. In either event, he will be con- 

fined, deprived of his absolute liberty." 
Overholser v. Lynch, supra, Pp. 9. "Hospitalization 
is remedial and its limits are determined by the 
condition to be treated." Overholser v. Lynch, 
supra, p. 10.And as the Senate Report said, "The 
accused should automatically be confined for 
treatment." See footnote 5, supra. The legislative 
policy underlying the present 8 24-301 ". . .is to 
provide treatment and cure for the individual. .. . 
The individual is confined in the hospital for 

the purpose of treatment. . . ." Hough v. United 


States, 106 U.S. App. D.C. 192, 271 F.2d 458 (1959). 


8/ There is this obvious flaw in the 
Lynch opinion. It is not established that the 
defendant was insane at the time he committed 
the act charged. The majority in Lynch obviously 
does not try to say insanity is established. They 
just ignore that point. rane 
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Contrast these treatment préxviples 
with the fact that St. Elizabeths' houses some 
of its patients in buildings that are 100 years 
old; that in some units of the hospital 1000 
patients are cared for by 2 psychiatrists; and 


that St. Elizabeths has a shortage in the basic 


supply of professional paccnmelees Contrast this 


talk about doing Foller a favor by giving him 
treatment with the startling testimony in this 
record: 


What are some of the other methods 
of treatment 10/ that this de- 
fendant would have available to him 
at the hospital? 


Well, hospitalization in itself in 
a tolerant accepting, understanding 
attitude of both attendants, 
physicians, and staff, this in 
itself is part of a patient's 
recovery, the fact that he has no 
responsibilities or obligations, 
that he is, so to speak, free to 
become well. (J.A,. ). 


9/ The Evening Star, September 21, 
1960, Sec.A, p. 15, col. 5. 

10/ Besides individual psychiatric at- 
tention, which Dr. Owens testified neither Foller 
nor the other patients in John Howard Pavilion 
get, Dr. Owens said "I don't recall having 
actually had the attendant on the ward call 
Mr. Fokler and bring him to me to examine hin, 
or to give him some type of specific treatment. 
This we rarely do, with him or any other 
patient. (J.A. ys 
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Free to become well where he has no obligations 
or responsibilities--the same could be said for 
confinement in jail, or a hitch in the Arny. 
Treatment? He is ‘free to becowe well," if he 
can. In fact, according to Dr. Owens, the 
hospital now apparently lets the patients treat 
each other, for he says they "have a very 

active patient administrative group, which is 
run by the patients} and gives them an attempt 
to understand some of their further problems 

as well as past difficulties." Or perhaps, 

the treatment envisioned--which is the whole 
purpose and justification for the confinement 

of persons in insane asylums who have never 
been found insane, but about whom there is some 
doubt about their sanity--is something like the 
occupational therapy Foller is getting. "s.. 
They have washing machines up there and tell the 
patients how to do your personal laundry... . 
occupational therapy consists of doing your own 
laundry." (J.A. ). Of course, Foller made a 
wallet, and a couple of picture framesto go with 


some pictures he painted. He made a belt (J.A. 


). But,of course, there are no psychiatrists 


running that program. As a matter of fact, the 


whole program sounds more like Boy Scout camp than 
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Ata thd Ge Pare | 


Tare: 


it does a wental hospital. 
Q. Do you get an opportunity to 

see any psychiatrists for 

psychiatric help? 

/By Foller7 Not for psychiatric 

help, but for administrative 

problems, I do, but for psychia- 

tric help, I havent received so 

far. (J.A. ). 
Foller went on to point out that an administrative 
problem is getting them to let you bring down some- 
thing that you made in Occupational Therapy. 

No doubt, one reason Foller isn't getting 

any psychiatric help is that the psychiatrists 
are spending all their time in court resisting 
the attempts by their"patients" to get out--probably 
accounted for by the fact that the patients resent 
being confined in an insane asylum when they have 
never been found to be insane. At that, Foller 
is lucky--there are only 352 patients in his 
pbuilding, and they have three qualified psychiatrists 
there. This is much better than 2 for 1000. Yet 


it appears that during an average five day work 


week, Dr. Owens spends three days in court, and 


most of another day in administrative matters not 


connected with treating patients. This breaks 


down to about one day a week that this qualified 
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psychiatrist has available to render treatment. to 
about 120 patients. Little wonder that Dr. Owens 


has two, three, or five minute conferences in the 
laundry rooms with his patients. 

The facts are clear in the record. The 
whole justification for abusing and abridging 
the well-established constitutional rights of 
persons in Foller's position is that they are 
going to get treatment and get well. The plain 
fact of the matter is that they are not getting any 
real treatment, and they are probably getting well, 
if at all, by virtue of the spontaneous recovery 
method described in this record. 

It is clear that the sanity of an acquitted 
accused as of the time of trial is not at issue at 
trial. The evidence relates to his condition as 
of the time of the offense. And most important, 
the finding of not guilty by reason of insanity 
does not represent a finding that the defendant 
was insane or of unsound mind at the time of the 
offense. U on acquittal, the defendant stands 
before the court without there ever having been 
a determination that he is, or ever was, insane. 


Due process has, in the past, always required that 


before he could be confined, somewhere along the 


line the Government had to prove he was insane. 
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Barry v. Hall, supra. If the Government proved he 


waS insane at some time in the past, then there 
could be a presumption of continuing insanity. 
Orencia v. Overholser, supra. But in Foller's 
case, he had never been proven insane as of any 
time. In fact, Dr. Overholser had sworn he was 
SaNE in November 1958. Yet, Foller was confined 
under the mandatory commitment statute. He was 
confined on the theory he needed and woula get 
meaningful psychiatric treatment. He is not getting 
it. 

The mandatory commitment provision rests upon 
a basic supposition, namely, a necessity for 
treatment. Absent that, the whole thing runs 
afoul of the Constitution. A failure to afford 
meaningful psychiatric treatment converts the 
hospital into a penitentiary, where one can be 
hela indefinitely for no committed offense, Our 
jurisprudence knows no such thing in times of 
peace aB preventive or protective custody of 
acquitted defendants who have never been found 
to be insane. If Foller were receiving meaningful 
psychiatric treatment, it might be another matter. 
But he is not. He is simply in preventive 
custody, where he is, incidentally, free to get 
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well. Without the crutch of "treatment" or 
"rehabilitation" to lean on, the Government 
has no legitimate excuse for failing to 
institute civil proceedings. ‘fuch proceedings 
are easily instituted, and are commenced by 
the Government frequently in related cases. 
(J.A. ). Foller should either be civilly 
adjudged dangerously insane, or released. 

Iii. 
THE GOVERNMENT'S EVIDENCE FAILED TO REBUT THE 


CLEAR SHOWING THAT DR. OVERHOLSER HAS ARBI- 
TRFRILY DENIED RELEASE TO APPELLANT. — 


One issue at this Habeas Corpus hearing was 


whether Dr. Overholser was arbitrary and capricious 


in failing to certify Foller as having recovered 

from an abnormal mental condition, and as no longer 
being dangerous. The issue is not what any other 
hospital employee thinks or does not think. The 
testimony of Dr. Owens was totally immaterial, 

and should not have been permitted. It was clear 

that Dr. Owens was simply giving his own view, and 
that Dr. Overholser knew nothing of what Dr. Owens 
thought. Since Dr. Overholser knew nothing about what 


Dr. Owens thought, Overholser obviously could not 
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rely on it. Therefore, Dr. Owens' testimony was 
improper because it was totally unrelated to what 
Dr. Overholser knew or relied on. If Dr. Owens 
thought Foller was insane, and if Dr. Overholser 
knew that, trusted Dr. Owens, and relied on Dr. 
Owens' view in making his own decision, then Dr. 
Owens' view would be waterial. But here it was 
never connected up, and was therefore improperly 
admitted. 

Furthermore, Dr. Owens gave testimony which 
waS plainly based on material relating to the 
period from 1954 to 1958. Yet, Dr. Overholser 
had certified, under oath, that Foller had 
recovered his reason and was of sound mind on 
November 21, 1958. Dr. Owens' testimony, as far 
as mental condition between June 1960 and the 
time of this hearing, was notable forits absence 
of any basis in fact. 

In addition, the testimony at the hearing gave 
the lie to Dr. Overholser's return and answer 
wherein he had said that Foller had been under 
his care and observation. Dr. Overholser hasn't 


seen Foller since Foller was confined there on 


June 29, 1960. Apparently, someone else simply 
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prepares form returns for Dr. Overholser, and 

he swears to them. In any event, the one in 

this case was obviously worthless. The Government 
testimony was a hodge-podge of contradiction and 
confusion. Dr. Owens said one thing, Dr. Overholser 
another. Dr. Overholser certified to facts he ap- 
parently knew nothing about. Dr. Owens based his 
testimony on a diagnosis made prior to Foller's 
recent confinement; yet Dr. Overholser had sworn 
to the contrary to the District Court as a result 
of an apparent diagnosis over the same period. 
Yet, the Government ddn't produce Dr. Overholser 


to clear up the obvious contradictions. They should 


have. Rosenfield v. Overholser, 104 U.S. App. D.C. 


322, 262 F.2d 34 (1958). 

Such testimony as the Government produced 
in this hearing was as good as nothing. It simply 
pointed up confusion and conflict among understaf- 
fed and overworked psychiatrists who deal in 
inexactitudes and guesswork at best. Such 
testimony is sorry stuff indeed upon which to 
base findings that serve to continue the con- 
finement in an insane asylum of a person who has 


never been found to be insane in the first place. 
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The type of testimony and the results therefrom 


in this case demonstrate clearly that the pro- 


cedures now followed under 8 24-301 seriously 


impair the rights guaranteed to citizens of this 
country under the fifth amendment wherein we 
are all admonished that none of us shall have 
our liberty taken from us except by due process 
of law. The findings of fact in this case by 
the District Court were not supported by any 
proper relevant, material evidence. The evidence 
plainly showed Dr. Overholser to be arbitrary ami 
capricious. 
CONCLUSION 

For the foregoing reasons, it is respectfully 
submitted that the District Court is in enine: 
and that this court should reverse and remand 
this case with instructions to grant the Writ of 


Habeas Corpus. 


Charles W. Halleck 
800 Colorado Building 
Washington 5, D.C. 


Attorney for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. In a case where appellant appeals the denial of a petition 
for a writ of habeas corpus, and the record discloses: 

(a) that since 1953 appellant has a history of mental illness 
resulting in repeated criminal conduct for which he was not 
responsible, 

(b) that the superintendent of the hospitel was unable to 

‘certify appellant as cured and no longer dangerous to himself 
or others, and 

(c) that a staff psychiatrist, the only expert witness called 
by appellant at a hearing, testified he was completely familiar 
with appellant’s condition and that appellant was presently 

: suffering from a mental illness which produced impaired judg- 
‘ment as evinced by the past repeated criminal conduct— 

Did not the District Court correctly refuse to order release of 
the appellant? 

2. Whether the phrase of Title 24, D.C.C. § 301(d) relating 
to acquittals “solely on the ground that he was insane at the 
time of its commission” refers to the traditional criminal ver- 
dict of “not guilty by reason of insanity” in view of: 

(a) the recent decisions of this Court upholding commit- 

ments under the statute, based upon verdicts of “not guilty by 
reason of insanity”, 

(b) the consistent judicial application of that phrase to 
those verdicts since its statutory origin in 1901, and 

(c) the reenactment of the identical phrase in the amend- 
ment to the statute in 1955? 

3. Where the facts reflect appellant is being treated for his 
mental illness at the hospital, and is also being held there be- 
cause of dangerous proclivities, is appellant’s unskilled opinion 
that he is not receiving “meaningful psychiatric treatment” 
@ well founded basis for release under a petition for habeas 
corpus? 

§86231—61——1 (qt) 
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No. 16130 


Josera L. Fouimr, APPELLANT 
v. 


WINFRED OVERHOLSER, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DISTRICT 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a final order of the District Court, 
dated November 25, 1960, dismissing a Petition for Writ of 
Habeas Corpus, and discharging the writ, after a hearing (JA, 
30). Notice of Appeal was filed November 25, 1960. 

Appellant has a history of mental abnormality and irrespon- 
sibility from criminal conduct dating from December 30, 1953. 
He has twice been acquitted by reason of insanity of criminal 
charges in the District of Columbia.* On June 9, 1954, under 
a pre-trial commitment, appellant was admitted to Saint 
Elizabeths Hospital. He remained there under an order of 
commitment, based upon an acquittal by reason of insanity, 
until November 7, 1958, when he was released under a certifi- 
cate of the Superintendent that he had recovered his reason 
and was then of sound mind.” 


1 Criminal Numbers 267-54 (Assault with a dangerous weapon and assault 
with intent to kill, (patricide) (J.A. 11)), (See appellant's petition for 
mental examination therein), and 946-59 (Bank robbery and accessory to 
bank robbery). 

? Criminal Number 946-59. 

(4) 
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The instant case is a product of appellant’s efforts to secure 
his release from Saint Elizabeths Hospital where he has been 
held since his second acquittal by reason of insanity on June 
29, 1960 in Criminal Number 946-59. Appellant’s hand 
written petition alleged he was of sound mind (J.A.1). In the 
return to the order to show cause Dr. Overholser stated ap- 
pellant “has been under the care and observation of the re- 
spondent, as well as other members of the medical staff of Saint 
Elizabeths Hospital, skilled in the care, diagnosis, and treat- 
ment of nervous and mental disorders, who are of the opinion 
that he has not recovered from his abnormal mental condition 
and requires further treatment before he can be certified as not 
dangerous to himself or others if released into the community” * 
(J.A.3). The same statement was adopted in Dr. Overholser’s 
Return and Answer to Petition for Habeas Corpus (J.A. 6). 

At the hearing on the petition, held November 2, 1960, ap- 
pellant relied upon the testimony of only two witnesses, him- 
self (J.A. 7) and Dr. Owens (J.A. 13) a member of the staff 
at Saint Elizabeths Hospital who was familiar with appellant’s 
condition. Dr. Owens testified that appellant had been under 
his care since July, 1955, when the doctor became a member 
of the Hospital staff (J.A. 20). 

Appellant testified that he receives occupational therapy 
treatment (J.A. 9) at the hospital and is supervised by occupa- 
tional therapists (J.-A. 10). He also testified that he would see 
psychiatrists at the hospital for his “administrative problems” 
(J.A. 10). When asked concerning his use of insanity as a 
defense, appellant testified that it was affirmatively injected 
into his trial (J.A. 13). 

Dr. Owens testified that as a result of his many examinations 
of appellant (J.A. 19, 20, 23) he was of the opinion appellant 
suffered from schizophrenic reaction, chronic undifferentiated 
type (J.A. 20). Dr. Owens also based his opinion upon & 
study of appellant’s hospital record (J.A. 20). Dr. Owens also 


* Title 24 D.C.C. 301(e). 
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testified he knew this opinion was concurred in by most of the 
psychiatric staff at the Hospital because he was present at a 
staff conference when appellant’s condition was considered 
(J.A. 18). 

It was Dr. Owens’ view that the most severe symptom in 
appellant’s case was his impaired judgment. He gave as 
examples appeliant’s difficulty in adjusting to three or four 
different jobs subsequent to his previous release. Another 
example was involvement with another patient at the hospital 
in the theft of checks from appellant’s employer. Apparently 
appellant would steal the checks and take them to the patient. 
Still another example was the robbery for which he was 
charged. In neither of these instances did he show any con- 
cern for the consequences. 

He is just so indifferent and apathetic to what is going 
on, that he is, that he cannot make logical decisions 
(J.A. 21). 
It was also Dr. Owens opinion appellant’s condition fluctuated 
and he needed further treatment at the hospital (J.A. 21) and 
that if released he would be dangerous to himself and others 


(J.A, 22). 
Concerning the treatment appellant receives, Dr. Owens 
testified this includes— 


* * * understanding attitude of both attendants, phy- 
sicians, and staff, this in itself is part of a patient’s 
recovery, the fact that he had no responsibilities or obli- 
gations, that he is, so to speak, free to become well. 
* * * * 
There are various forms of [treatment], where in- 
dicated—; occupational therapy, recreational therapy ; 
and at present we have a very active patient administra- 
tive group, which is run by the patients; and gives them 
an attempt (sic. opportunity) to understand some of 
their further (sic. future) problems as well as past 
difficulties. 
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In addition, there is a group therapy of several of the 
physicians on the staff of the hospital, and a limited 
amount of individual therapy. (J.A. 22). 


On questioning by appellant’s counsel, Dr. Owens testified that 
he considered the consultations with appellant on administra- 
tive problems as a form of treatment (J.A. 19). 

The District Court found as fact the appellant “suffers pres- 
ently from Schizophrenic Reaction; Chronic Undifferentiated 
Type, for which he is receiving treatment at the Hospital” and 
that appellee “is unable to certify that the [appellant] would 
not be dangerous to himself or others in the foreseeable future 
if released at the present time”. It was, therefore, the ruling 
of the Court that refusal to certify appellant for release was 
not arbitrary or capricious, and that his present detention was 
lawful (J.A. 30). 


STATUTES INVOLVED 


Title 24, D.C.C. (Supp. VII, 1951 Edition), Section 301 (c), 
(a), (e), (£), and (g) in pertinent part provides: 

(c) When any person tried upon an indictment or 
information for an offense, or tried in the juvenile court 
of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time 
of its commission, that fact shall be set forth by the jury 
in their verdict. 

(d) If any person tried upon an indictment or in- 
formation for an offense, or tried in the juvenile court 
of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time of 
its commission, the court shall order such person to be 
confined in a hospital for the mentally ill. 

(e) Where any person has been confined in a hospital 
for the mentally ill pursuant to subsection (d) of this 
section, and the superintendent of such hospital certifies 
(1) that such person has recovered his sanity, (2) that, 
in the opinion of the superintendent, such person will 
not in the reasonable future be dangerous to himself 
or others, and (3) in the opinion of the superintendent, 
the person is entitled to his unconditional release from 


- the hospital, and such certificate is filed with the clerk 
‘ of the court in which the person was tried, and a copy 
thereof served on the United States Attorney or the 
- Corporation Counsel of the District of Columbia, which- 
ever office prosecuted the accused, such certificate shall 
be sufficient to authorize the court to order the un- 
conditional release of the person so confined from fur- 
ther hospitalization at the expiration of fifteen days 
from the time said certificate was filed and served as 
above; but the court in its discretion may, or upon 
objection of the United States or the District of Colum- 
bia shall, after due notice, hold a hearing at which evi- 
dence as to the mental condition of the person so 
confined may be submitted, including the testimony of 
one or more psychiatrists from said hospital. The 
court shall weigh the evidence and, if the court finds 
that such person has recovered his sanity and will not 
in the reasonable future be dangerous to himself or 
others, the court shall order such person unconditionally 
released from further confinement in said hospital. If 
the court does not so find, the court shall order such 
person returned to said hospital. * * * 
(f) When an accused person shall be acquitted solely 
on the ground of insanity and ordered confined in a 
hospital for the mentally ill, such person and his estate 
shall be charged with the expense of his support in such 
hospital. 
(g) Nothing herein contained shall preclude a person 
- confined under the authority of this section from estab- 
lishing his eligibility for release under the provisions 
of this section by a writ of habeas corpus. 


SUMMARY OF ARGUMENT 
I 


In holding the appellant was properly detained in Saint 
Elizabeths Hospital under Title 24 D.C.C. § 301(d) the District 
Court’s action was in accord with the evidence and thus proper. 
It was shown by competent evidence appellant suffered from. 
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a mental abnormality and possessed dangerous propensities. 
Moreover, there is no inconsistency between Dr. Overholser’s 
return and answer and the testimony offered at the hearing. 
Dr. Owens, the staff psychiatrist called by appellant to testify, 
was completely familiar with appellant’s case and based his 
opinion upon a complete background study of appellant from 
1955 to the day before the hearing. 

Appellant’s objection to the testimony of Dr. Owens, whom 
he called as a witness, was baseless. Had appellant desired the 
testimony of the Superintendent of the Hospital, he should 
have subpoenaed him. However, the Superintendent, as the 
statutory certifying officer, need not personally treat a patient 
and thus know from first-hand observation the facts which he 
certifies. He and the courts must use his subordinates for 
clinical and testimonial purposes. However, the record in this 
case and in criminal number 946-59 (under which he was 
acquitted by reason of insanity) reflects that Dr. Overholser 
has personal knowledge and opinion regarding appellant’s con- 
dition. Thus appellant has failed in his burden of establishing 
arbitrariness in appellee’s refusal to certify appellant's release. 


I 


Appellant was properly committed to the Hospital under 
Title 24 D.C.C. § 301 after the verdict of “Not Guilty by Rea- 
son of Insanity”. Commitments of this nature have been held 
lawful by this Court in three recent opinions. Moreover, & 
further reason for the propriety of the commitment order is the 
consistent judicial interpretation of the language of § 301, 
supra, in identical form in prior statutes. When § 301, supra, 
was amended in 1955, Congress is presumed to have intended 
the same interpretation be given the language as was thereto- 
fore afforded it. Since its original enactment in 1901 the lan- 
guage of § 301, supra, has been understood as referring to the 
criminal verdict involving insanity, ie., not guilty by reason 
of insanity. The statute was never construed to create a 
fourth class of criminal verdict. This would be the result of 
appellant’s argument. 
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Tit 
Appellant’s attempt to challenge his hospitalization on the 


ground that in his opinion he is not receiving “meaningful 
psychiatric treatment” must fail for two reasons. First the 
record demonstrates that meaningful treatment is being af- 
forded appellant in the form of consultations, occupational and 
group therapy, and generally by conditioned environment. 
Appellant demonstrates his recognition of this fact and ap- 
pears to be somewhat familiar with his own mental difficulties. 
Secondly, the purpose for his hospital confinement is not treat- 
ment alone. There is a social benefit to society in that appel- 
lant’s dangerousness is not unleashed. Thus even assuming @ 
situation where a mental disease could not be treated, confine- 
ment for the protection of the public alone would be proper. 
The purposes of appellant’s commitment are therefore being 
accomplished and he demonstrates no basis thereunder for his 
release upon society. 


ARGUMENT 
L. The District Court properly held appellant’s confinement 


at Saint Elizabeths Hospital was proper and that the super- 
intendent’s refusal to certify appellant’s release was 
founded upon sound reason 


Appellant correctly contends (Br. 27) that one issue in this 
case is whether the refusal to certify appellant’s recovery and 
lack of forseeable dangerousness, is arbitrary and capricious. 
Appellant then makes the very startling argument that Dr. 
Owens’ testimony was improper because it was totally un- 
related to what Dr. Overholser knew or relied upon (Br. 28). 
He also says that Dr. Owens testimony “was totally immaterial 
and should not have been admitted” (Br. 27). These latter 
assertions are not only wrong but patently inconsistent with 
appellant’s efforts in the District Court. 

Appellant had the burden of going forward with proof to 
support his contention. Overholser v. Leach, 103 U.S. App. 
D.C. 289, 292, 257 F. 2d 667, 670 (1958); Ragsdale v. Over- 
holser, — U.S. App. D.C. —, 281 F. 2d 943, 947 (1960). He 
chose to call Dr. Owens in support of his assertions and elected 
not to subpoena Dr. Overholser. The latter he could have sub- 
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poenaed as easily as the former. To contend now that the wit- 
ness upon whom he relied to prove his allegations should not 
have been allowed to testify is specious indeed. Moreover, ap- 
pellant utterly failed to establish through any credible testi- 
‘mony that he was free of mental abnormality or dangerous 
proclivities. This matter was not put to Dr. Owens by appel- 
lant. It was only from an endeavor to make thorough inquiry 
that this subject was broached by the appellee. At this point, 
when the matter more properly the subject of appellant’s in- 
quiry had been abandoned, did he object (J.A. 21). Now he 
says the Court was wrong for permitting inquiry of his only real 
witness into a matter raised by his petition. 

Appellant contends there is inconsistency between the return 
and answer by appellee and Dr. Owens’ testimony. The con- 
trary, however, is supported by the record. Dr. Owens tes- 
‘tified appellant has been under his care since July, 1955; that 
he was familiar with appellant’s hospital record; and that he 
had a consultation with appellant as recently as the day before 
the hearing (J.A. 20). In other words, there is nothing in 
the record to support appellant’s assertion regarding absence 
of testimony pertaining to his mental condition from June, 
1960. Appellant’s own witness provided this. Thus appel- 
lant’s reliance upon Rosenfield v. Overholser, 104 U.S. App. 
D.C. 322, 262 F. 2d 34 (1958) is of no force. 

* Despite appellant’s failure to demonstrate wherein the 
Superintendent’s asserted arbitrariness and capriciousness 
exists, the propriety of Dr. Overholser’s refusal to certify ap- 
pellant’s release is adequately demonstrated in the record. It 
was shown appellant suffers from schizophrenic reaction, 
chronic undifferentiated type, the most severe symptom being 
impaired judgment which has no less than three times resulted 
in criminal conduct for which he is legally not responsible.* 

The sole basis in the record upon which appellant can claim 
arbitrariness is his own untrained conclusion regarding his 
mental condition. All the informed expert testimony points 
to his illness and dangerousness. So does appellant’s past 


*In the face of this showing the personal attacks upon Dr. Overholser’s 
veracity and moral integrity concerning the performance of his adminis- 
trative duty (Br. 11 and 27) are unwarranted. 
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‘conduct. Appellant himself recognizes that his illness fluc- 
tuates and was in “recession” in October, 1960 (J.A. 5). Clearly, 
therefore, the Superintendent’s refusal to certify appellant for 
release was demonstrated to be proper. See: Barry v. White, 
62 App. D.C. 69, 71, 64 F. 2d 707, 709 (1933) where the appel- 
lant had far more evidence supporting his contention than 
does this appellant. 

Regarding Dr. Overholser’s personal participation and knowl- 
edge in this case,’ it was apparent that he is customarily in com- 
munication with his subordinates (J.A. 24), and was actually 
acquainted with appellant’s condition. See letter by Dr. 
Overholser dated May 24, 1960, filed June 2, 1960 in District 
Court Criminal No. 946-59. 


Il. Appellant’s original commitment under Title 24, D.C.C. 
§ 301 after an acquittal by reason of insanity was lawful 


Appellant asserts (Br. 11) his confinement in the Hospital 
is illegal because he was not found to have ever been insane. 
It is appellant’s further contention (Br. 12) that such is re- 
quired by the language of 24 D.C.C. § 301(d). It is under this 


* Despite his failure to use Dr. Overholser as a witness, he none the less 
urges there was a personal duty upon the Superintendent to treat appel- 
lant and personally know his condition. (Br. 27-28.) Dr. Overholser is 
the superintendent of Saint Elizabeths Hospital. His Return and Answer 
are the result of his official duty as a public officer. Nothing in the statute 
in question (24 D.C.C. §301) imposes upon him a personal duty to treat 
and examine those confined to his official care under it. In fact the statute 
itself recognizes the necessity for using the Hospital “staff” for care and 
treatment and for testimonial purposes. Title 24 D.C.C. § 301(e) specifically 
provides for the testimony of “one or more psychiatrists from [the] hos- 
pital” at hearings before the District Court on the issue of release of a 
patient committed under Section 301, supra, 

Such use of subordinates by an administrative official is recognized as 
necessary and desirable. Moreover, it is improper to inquire into the 
mental processes or other basis of the administrator’s institutional decision. 
Cf. Morgan v. United States, 313 U.S. 409, 422 (1940), (Compare Morgan 
v. United States, 298 U.S. 468, 481, (1986) ; Southern Garment Mofrs. Ass'n. 
v. Flemming, 74 App. D.C. 228, 232, 122 F. 2d 622, 626 (1941) ; and 2 Davis, 
Administrative Law Treatise, pp. 38, 39, 57-62 (1958 ed). In addition, 
the institutional decision by Dr. Overholser should be afforded a presump- 
tion of regularity particularly where its correctness has been judicially de- 
termined. Cf. United States v. Chemical Foundation Inc., 272 U.S. 1, 15-16 
(1916) ; Edwards v. Capital Airlines, Inc., 84 U.S. App. D.C. 346, 351, 176 
F. 2d 755, 760 (1949). . 
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Section appellant was confined to the Hospital because of his 
criminal irresponsibility. Neither of appellant’s contentions 
is correct. 

Though asserted in slightly different language, this Court 
rejected this contention in Ragsdale v. United States, — US. 
App. D.C. —, 281 F. 2d 942 (1960). (See appellant’s brief 
in Ragsdale, supra, No. 15,437 at p. 10, et seq.) Appellant 
urges this Court to “seriously consider correcting Ragsdale” 
(Br. 20). The correctness of the ruling in Ragsdale regarding 
the constitutionality of mandatory commitment is apparent 
for yet another reason than those already advanced. See 
Ragsdale v. Overholser, supra; O’Beirne v. Overholser, No. 
15,634, decided November 23, 1960; Curry v. Overholzer, No. 
15,848, decided November 23, 1960. Appellant’s argument is 
that an adjudication of criminal irresponsibility is not an 
acquittal “solely on the ground that he was insane at the time 
[the crime’s] commission.” ” Ragsdale, O’Beirne and Curry, 
supra, by implication, rejected this argument. These holdings 
do not fly in the face of the language of $301(d), supra. They 
are, instead, consistant with the judicial interpretation of this 


precise language which has been in the statute since its original 
enactment. See: Act of March 3, 1901, 31 Stat. 1340, ch. 
854, §927. The cases in this jursdiction have uniformly held 
either directly or implicitly that an acquittal “by reason of 


* Appellant attempts to overcome the precedent value of the Ragsdale 
case, supra, by suggesting “(t)here is, then, no rule which binds one panel 
by the decisions of another” (Br. 17n). This statement is completely in 
error. See: Mallory v. United States, 104 U.S. App. D.C. 66, 259 F. 2d 
796 (1958). A petition for rehearing en banc was denied in Ragsdale on 
September 19, 1960. His predicate for this conclusion is the view that 
Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 862 (1954) 
“overruled a whole field of established law” (Br. 17n). This statement 
is likewise in error and reflects a lack of understanding of the substance 
and effect of the Durham ruling. Appellant's counsel, apparently dis- 
agreeing on this point with this Court in Ragsdale, supra, has made the 
same erroneous observation elsewhere. See Halleck, “The Insanity De- 
fense in the District of Columbia—A Legal Lorelei”, 49 Georgetown Law 
Journal at p. 296. Compare: Carter v. United States, 102 U.S. App. D.C. 
227, 235, 252 F. 2d 608, 616 (1957) ; Douglas v. United States, 99 U.S. App. 
D.C. 232, 238, 239 F. 2d 52, 58 (1955). 

24 D.C.C. § 301(c), and (d). 
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insanity” is the verdict contemplated by the language in ques- 
tion in § 301, supra.’ E.g., Barry v. White, supra; Orencia v. 
Overholser, 82 U.S. App. D.C. 258, 163 F. 2d 763 (1947) ; 
Durham v. United States, 94 U.S. App. D.C. 228, 241, 214 F. 
2d 862 (1954); Stewart v. United States, 94 US. App. D.C. 
293, 214 F. 2d 879 (1954); Taylor v. United States, 95 US. 
App. D.C. 373, 222 Fd 2d 398 (1955). 

Where, by the strength of consistent judicial interpretation, 
words of special legal signification have acquired a peculiar and 
appropriate meaning, and those same words are re-enacted in a 
new statute dealing with the same subject, there is a strong 
presumption the legislature intended they should have the 
same signification. See: 50 Am. Jur. p. 206, Statutes, § 272 and 
p. 265, Statutes § 278, and cf. Banber v. Konzales, 347 US. 637, 
641 (1953), Seven Cases v. United States, 239 US. 510, 517 
(1915); Maddock v. Magone, 152 U.S. 368 (1894). Thus the 
significance of the 1955 amendment to § 301 has an impact ad- 
verse to appellant’s contention and provides yet another reason 
for the propriety of the holdings in the Ragsdale, O’Beirne and 
Curry cases, supra. The language “sequitted solely on the 


ground that he was insane at the time of its commission” can 
mean nothing more or less than the long recognized verdict of 
“not guilty by reason of insanity”.” 


"In pari materia to the questioned phrase in § 301(d), supra, is § 301(f). 
That section provides for charging the estate of the accused for his sup 
port in the hospital, when he has been “acquitted solely on the ground of 
insanity”. Surely §301(d) presupposed the same type verdict, particularly 
when it is the only verdict involving insanity recognized in criminal law. 
The language of §301(f) has likewise been a part of the statute since its 
original enactment. 31 Stat. 1340, supra. If subsection (d) is read to 
refer to a different class of criminal verdict than subsection (f) then the 
section has two loose ends and has created a fourth type of creminal verdict. 
This is obviously not so and was never intended by Congress. 

*It might also be urged, (as did appellee in the Ragsdale case (appellee’s 
brief in No. 15437, p. 13-15)) that “Having thus elected (J.A. 13 in the 
instant case) to make himself a member of that ‘exceptional class’ of persons 
who seek verdicts of not guilty by reason of insanity, see Overholser v. 
Leach, 103 U.S. App. D.C. 289, 257 F. 2d 667 (1958), cert. denied, 359 U.S. 
1013 (1959), he cannot now be heard to complain of the statutory con- 
sequences of his election”. Curry v. United States, supra, at p. 5, slip 
opinion. 
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IIL. The purposes for appellant’s hospitalization are being 
accomplished 


Finally, appellant contends without authority (Br. 20) that 
his confinement at the Hospital is unconstitutional “because he 
is not getting meaningful psychiatric treatment”. This con- 
clusion assumes the existence of psychiatric expertise on the 
part of appellant, or someone associated with him, which is not 
possessed by either. No such opinion was expressed by appel- 
lant’s witnesses at the hearing. In a proper case the relief 
might properly be in the nature of mandamus rather than 
habeas corpus, as where available treatment is withheld. 

Aside from appellant’s failure to demonstrate a complete 
lack of what he calls “meaningful treatment”, the record clearly 
reflects that appellant is participating in a valuable program 
calculated to aid in the cure of his mental abnormality. Ap- 
pellant himself admits he is participating in an occupational 
therapy program (J.A. 9). The testimony of Dr. Owens re- 
flects the benefits of hospital confinement to appellant (J.A. 19, 
22). The fact that appellant, who is untrained in the treat- 
ment of mental abnormalities, chooses to differ regarding the 
meaningfulness of his treatment should certainly be insufficient 
to judicially impugn the clinical and therapeutic efforts to cure 
him2° This is particularly true when the record completely 
refutes his contention regarding lack of treatment. Compare 
Miller v. Overholser, 92 U.S. App. D.C. 110, 206 F. 2d 415 
(1953). Cf. Clatterbuck v. Overholser, 107 U.S. App. D.C. 
340, 278 F. 2d 20 (1960). So far as this record is concerned 
appellant’s treatment is the best psychiatry can offer. 

Appellant’s analysis of the purpose of confinement of crimi- 
nally irresponsible persons is incomplete. He says treatment 
is the only justification for confinement (Br. 20). This is 
simply not the case. The statute itself recognizes that release 
must be conditioned upon foreseeable safety to the community, 
as well as the subject. The former factor has been recognized 
as paramount for consideration in Ragsdale v. United States, 

” Appellant apparently understands the nature of his illness and the fact 


that it may fluctuate. He noted his condition was in “recession” in October, 
1960 (J.A. 5). 


13 


supra. It was also recognized in Orencia v. Overholser, supra, 
$3 U.S. App. D.C. at 260, 163 F. 2d at 765. 

Assuming, arguendo, that because of unique nature of a 
mental disease no treatment were available to one in appellant’s 
position, under his argument lack of treatment would require 
release from the hospital. This ignores the obvious and neces- 

the public. Appellant isa mem- 


CONCLUSION 


Wherefore, it is respectfully submitted the instant appeal 
be dismissed as frivolous, or in the alternative, that the judg- 
ment of the District Court be affirmed. 


Outver GascH, 
United States Attorney. 
Car. W. BELCHER, 
Frank Q. NEBEKER, 
Assistant United States Attorneys. 


2 Appellant belittles that aspect of his treatment which shields him from 
responsibilities and obligations. In so doing he also does our armed forces 
an extreme injustice by comparing service therein with confinement in jail 
and asserting that membership therein entails no obligations or responsibili- 
ties. Appellant is neither being punished nor serving his country. He is 
being hospitalized as a member of a special class for a two-fold purpose. 
Ragsdale v. United States, supra; Overholser.v. Leach, supra. 


